
XI. 
Flexible Forms of Procedure 

Summary: In the area of Prohibition law, the courts showed reason- 
able willingness to invent variant forms, or modify the usual ones for spe- 
cial purposes -- e.g., orders other than Prohibitions and Consultations, 
slightly irregular uses of the ordinary writs. There is, however, very little 
authority favoring the most obvious supplement to Prohibitions -- the 
Mandamus, or positive order to a "foreign" court. There was probably 
scope for such forms of procedural flexibility as amendment of pleadings 
and advisory opinions, but the reports give little evidence of them. 
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*  *  *

We have seen in several ways that the forms of procedure in Prohibi- 
tion law were allowed to develop considerable pliability. A spare and 
rigid model can be made out in the background -- wherein the only enti- 
ties are Prohibition and Consultation, the Stop-sign and the Go-sign. But 
those simple entities were permitted to develop their variations to meet 
the variety of occasions. E.g.: We have seen Prohibitions quoad and Con- 
sultations quatenus; joint Prohibitions and "non-necessary" Consultations. 
We have seen the instrument of Attachment stretched from a mere de- 
pendency of Prohibition into a device for preventing sharp practice and 
the multiplication of similar suits. Finally, we have seen occasional use of 
additional instruments -- restraining order in lieu of Prohibitions; rulings 
amounting to informal authorizations to proceed in place of proper Con- 
sultations. There remain a few further cases illustrating the flexible use 
and supplementation of the standard procedural forms. 

An early report 1 presents a variant form of Prohibition which we have 
not encountered elsewhere -- the Prohibition Si ita sit. All the report 
gives is a statement at the Bar: that if no libel is shown, such a conditional 
Prohibition may be granted ("Si ita sit = "If such an ecclesiastical suit as 
the surmise recites is going on".) It is unclear whether this form was a 
way around 2/3 Edw. 6, or only applicable to cases outside the statute. I.e.: 
2/3 Edw. 6 required a copy of the libel to be attached to the surmise. The 

1 Harl. 5143, f.225. Undated. C.P. (Nothing in Harl. 5143 appears to be later than 20 Eliz.) 
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present opinion may mean that a conditional Prohibition could be granted 
even when that requirement was ignored. On the other hand, it may mean 
that where there is no statutory restriction on the Court's power to grant a 
Prohibition, the Si ita sit form should be used unless the libel is voluntar- 
ily shown to back up the surmise. 

In an Admiralty case of 1590, 2 a man entitled to a Prohibition was re- 
quired, owing to special circumstances, to give security against using his 
Prohibition to evade justice. In this case, a Scot sought to stop an im- 
proper contact suit against him in the Admiralty. The Court held that a 
friendly alien was as much entitled to a Prohibition in appropriate circum- 
stances as an Englishman. However, the danger existed that the Scotsman 
would escape answering on the contract at common law if the Admiralty 
were simply prohibited. His ship had been attached by Admiralty proce- 
dure to insure his response there. If the Admiralty were simply told 
"Hands off" and the attachment consequently undone, the alien could eas- 
ily take his ship and sail beyond the reach of English justice. Therefore 
the Court ordered that he put in bail to assure his appearance if his adver- 
sary sued him on the contract at common law. If he would not give such 
security, the Court said, a Consultation would be granted. 

Another Elizabethan holding 3 accommodates the Consultation to a 
situation in which a purist might consider the writ unnecessary or not ex- 
actly appropriate. The report simply states the rule that where a plaintiff- 
in-Prohibition is non-suited or will not declare, Consultation will be 
granted. No discrimination is made between the two points at which fail- 
ure to prosecute might occur: (a) before a writ of Attachment is issued (b) 
after Attachment but before declaration thereon. Either way, the rule is 
manifestly sensible. The alternative would be to leave it up to the ecclesi- 
astical court whether to proceed after a lapse of time and failure to prose- 
cute. Two ill consequences would ensue: (a) As in other doubtful 
situations, ecclesiastical courts could not be expected to proceed without 
Consultation. Possibly, left to its own devices, the ecclesiastical court 
would eventually proceed in the absence of any sign of intention to prose- 
cute. But a man obviously ought not to be able to delay ecclesiastical jus- 

2 _____ v. Edwards. M. 32/33 Eliz. Q.B. Add. 25,200, f.33. 
3 H. 43 Eliz. C.P. Lansd. 1058, f.3. 
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tice for a considerable time merely by getting a Prohibition and then do- 
ing nothing to sustain it or to expedite a determination. (b) Once the ec- 
clesiastical court made up its mind to proceed by reason of 
non-prosecution, it would commit a prima facie violation of the outstand- 
ing Prohibition. Attachment following thereupon, the undue delay and 
non-prosecution would have to be pleaded to justify proceeding in the 
face of the Prohibition. The common law court would have to deliberate 
as to how soon the ecclesiastical court is entitled to conclude that a Prohi- 
bition has been dropped. If the common law court decided for defendant- 
in-Prohibition in such a context, it would presumably end by granting 
Consultation anyhow. It is obviously simpler and better to grant Consult- 
ation on motion at any early stage, upon a showing that the Prohibition 
has not been followed up with reasonable promptitude. 

The very occurrence of the report, however, suggests that the matter 
may have been in some doubt. A puristic argument contra is possible: A 
bare Prohibition -- as distinct from the returnable, plea-engendering At- 
tachment -- is "by nature" a warning or hypothetical imperative. It says, 
"Do not proceed in this case unless you are willing to risk Attachment and 
justify your disobedience." Therefore one who believes a Prohibition is 
not going to be insisted on, or that so much time has elapsed that insisting 
on it can no longer be justified, should go ahead and disobey, testing his 
belief. The risk falls on the ecclesiastical plaintiff and ecclesiastical court. 
They should not be helped out by a premature Consultation. (Cf. the dis- 
cussion above as to whether a Prohibition before Attachment is a "real 
lawsuit" because the plaintiff is capable of being non-suited). 

In connection with the last case, a brief later report 4 may be noted: A 
holding that if after issue is joined plaintiff-in-Prohibition does not prose- 
cute for a year and does not have the case officially continued on the jury- 
roll, it is in the Court's discretion whether to allow the case to go on. That 
being the case, an ecclesiastical court would hardly want to decide on its 
own initiative that it was free to proceed. Consultation would have been 
less necessary if there had been an automatic cut-off date. 

4 M. 5 Car. C.P. Hetley, 148. 
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Another case 5 is best seen as an unsuccessful attempt to introduce 
flexibility into Attachment proceedings. In this case, the elder of two sons 
died intestate. The younger son and the father each sued in the ecclesiasti- 
cal court to obtain appointment as administrator. The younger son got a 
Prohibition on surmise that the ecclesiastical court was on the point of 
granting administration to the father. His theory was that the governing 
statute left the ecclesiastical judge no discretion but to choose the younger 
brother, as between those two relatives of the intestate. That theory was
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not discussed judicially until the younger son moved for Attachment
upon a showing that the ecclesiastical court had proceeded in spite
of the Prohibition. When it was discussed, Chief Justice Popham held
(without being contradicted by any other judge) that it was without merit
-- i.e., that appointment of the father was permissible if not obligatory.
Nevertheless, Attachment was granted because the Prohibition had admittedly
been disobeyed (with the effect of forcing the father to plead to the
Prohibition if he wanted Consultation.) Attachment was normally "of
course." We have seen the motion for Attachment above in exceptional
circumstances -- e.g., when B. seeks to have an ecclesiastical plaintiff 
attached upon A's Prohibition because he has sued B. on an indistinguishable
claim. In the instant case, I assume that the motion for Attachment was 
by agreement of the parties. The father hoped to avoid pleading. The other 
side agreed to move for Attachment specially in order to raise the legal is- 
sue at once. The father's hope, and perhaps the son's as well, was that 
Attachment would simply be denied if the Prohibition was groundless, so 
that the ecclesiastical court could safely proceed without further ado. The 
Court, however, refused to go along with the irregular procedure. At the 
same time, it was willing to speak to the merits upon the motion for At- 
tachment, showing the parties where they stood and probably de facto ob- 
viating further litigation. 

There are a few instances of special orders. Prohibitions nisi were 
common. The writ would be granted on the plaintiff's ex parte applica- 

5 H. 43 Eliz. Q.B. Add. 25,203, f.296. 
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tion, but a day given for the defendant to show cause against the Prohibi- 
tion. In Harris v. Wiseman, 6 the defendant did not have proper notice of 
the Prohibition nisi against him. He appeared one day late and showed 
that the surmise failed to state a good claim, but by then the Prohibition 
had become final. The Court granted a Supersedeas to stay the Prohibi- 
tion, thus removing the need for so much as a motion for Consultation. 
One report 7 tells us that it was King's Bench practice never to grant or 
hear motions for Prohibitions on the last day of term, but that a temporary 
stay of ecclesiastical proceedings until the next term could be moved for 
and granted on the last day. 

Another case 8 presents a special order overriding a Consultation. A 
man prohibited a suit, and then apparently failed to follow up his Prohibi- 
tion. "Long after," he got a new Prohibition directed at the same libel but 
based on different grounds. (I would suppose the ecclesiastical court had 
at last resumed proceedings on the libel, making its own judgment that 
the first Prohibition had been dropped.) Being informed of the prior un- 
prosecuted Prohibition, the Court undid the second Prohibition by Con- 
sultation. But then, on motion by the plaintiff's counsel (the formidable 
pair of Coke and future-Chief Baron Walter), the Court ordered, in spite 
of the Consultation, that the plaintiff plead on the second Prohibition, the 
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matter to "grow to a demurrer." I.e.: The Court in effect reversed its prior
grant of a Consultation on motion, on condition that the second Prohibition 
be prosecuted so as to face a demurrer. I would suppose a special order 
was directed to the ecclesiastical court, staying it until the forthcoming 
demurrer was determined. I would also suppose that the Court meant to 
give defendant-in-Prohibition a choice: (a) Demur to the substance of the 
second Prohibition. (The plaintiff was given no chance to go back to the 
first.) (b) Plead the matter above -- the prior Prohibition and non-prosecu- 
tion. (In which case, the plaintiff must demur, raising the legal question 
whether a suit once prohibited on one ground can be prohibited again on 
another ground after non-prosecution of the first Prohibition. I take it that 
the plaintiff was not free to go off on some other course -- notably, to 
deny that there was an earlier Prohibition, or that undue time had elapsed 

6 T. 19 Jac. C.P. Winch, 19. 
7 Early Car. K.B. Latch, 7. 
8 Cliffe v. ____ P. 41 Eliz. Probably Q.B. Lansd. 1172, f.55. 
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without prosecution thereon.) My construction proceeds from the assumption 
that the Court meant to be fair to the defendant while going back on a decision 
in his favor, and that is the reason why allowing the matter to "grow to a 
demurrer" is insisted on. In effect, I argue, the Court was inventing a new 
procedure for a specific situation -- where the judges think better of a 
Consultation on motion. We have seen that Consultations on motion were 
accepted with some skepticism. When a man has a Prohibition in his favor, 
even if off-hand the judges doubt that it should have been granted, should he 
have the right to battle for it in full panoply -- viz. upon demurrer? Here, as 
always when they granted Consultation on motion, the judges had said "no" 

366 

to that. Being moved to reconsider whether the Consultation on motion 
was right in this case, they decided that the question was doubtful enough 
to justify formal debate on demurrer. They accordingly reversed their action 
on motion, but in such a way as to insure that the defendant could raise 
the same point as he raised by motion if he saw fit. Otherwise, he could 
contest the legal sufficiency of the Prohibition, without fear that other 
matter on the plaintiff's side (the claim in the first Prohibition) would be 
used against him. The report is scanty, but such would seem to be its 
thrust. If my construction is right, it provides a strong instance of proce- 
dural flexibility. 

A couple of cases introduce the Mandamus, or positive order, to an ec- 
clesiastical court. Alongside the hundreds of Prohibitions, there is very 
little evidence of such positive injunctions. It is perhaps arguable that the 
Prohibition was a sufficient instrument: May the common law courts con- 
cern themselves with what goes on in the ecclesiastical courts except in- 
sofar as the latter exceed their jurisdiction and expose themselves to 
Prohibition? Is refusal to take jurisdiction on the part of an ecclesiastical 
court not inherently a judgment of ecclesiastical law, right or wrong -- as 
opposed to an offense to the "royal dignity" and the secular rights of the 
subject? Admittedly, "negative" Prohibitions could have a pretty "posi- 
tive" thrust (e.g., the quatenus Prohibition -- or Prohibition offset by par- 
tial Consultation -- virtually directing the ecclesiastical court to handle a 
case in a particular way.) But for that very reason, where is the need for 
any further commanding-power? 
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I imagine some such arguments were made or assumed in Bishopp's 
Case, 9 through only the contrary side and the judges' opinion are re- 
ported. In this case, Bishopp was elected churchwarden and presented to 
the diocesan official (officer of the ecclesiastical court) for administration 
of the oath required before one could exercise the office of churchwarden. 
The official refused. The reasons for his refusal are not reported, but in 
all probability there was a dispute between the parish and the ecclesiasti- 
cal authorities over the method of election. (Numerous Prohibition cases 
reflect such disputes.) Bishopp therefore sought a Mandamus to require ad- 
ministration of the oath. The matter in question was rather an administra- 
tive function than a judicial act, though the two are not easily separable in 
the 17th century. (In the ecclesiastical world, as in the lay, "administrative" 
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acts were commonly performed by "courts." In this case, Chief Justice 
Montague found it as natural to speak of the ecclesiastical court's power to 
swear in churchwardens as he would have to speak of its power to entertain 
a tithe suit.) In support of the writ, it was argued: (a) That there were precedents
for ordering ecclesiastical courts to permit executors to probate wills -- a
function that is in a sense "administrative," but trenches on the judicial, for 
probate suits were commonly contested and sometimes prohibited. (b) That 
ecclesiastical authorities had sometimes been ordered to do their duty in purely 
non-judicial con- texts -- e.g., a Bishop was once ordered to send some chrism 
to a Dean to enable him to perform baptism. (c) That the Mandamus (a relatively 
new procedure in common practice) was generally legitimate in lay contexts -- 
e.g., to require local officials to do their duty. 

Chief Justice Montague favored the Mandamus. His language shows 
that he thought of the power to prohibit as leading to the power to order 
positively (as opposed to thinking of the Prohibition as an exclusive and 
sufficient instrument): The King's Bench has jurisdiction over the misfea- 
sance and non-feasance of ecclesiastical judges. (As if to say, "If we can 
prohibit the ecclesiastical courts from handling cases which they wrong- 
fully undertake -- or from handling them quatenus they propose to do so 
in a certain way -- why should we not command them to take up matters 

9 T. 17 Jac. K.B. 2 Rolle, 106. 
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properly brought before them and dispose of the same as the law re- 
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quires?") Secondly, Montague thought that the common law had sufficient 
interest in the present matter to justify intervention: Churchwardens are neces- 
sary officers. The statutes take note of them. Though within ecclesiastical 
jurisdiction, the office is intrinsically "temporal." Though the ecclesiasti- 
cal court has jurisdiction, it is a "contempt" to misuse it (as -- he probably 
meant to imply -- an ecclesiastical court may in a sense have jurisdiction 
of a lawsuit, but still be prohibited on account of its conduct -- e.g., insist- 
ing on the two-witness rule. As it were, misuse of one's jurisdiction is all 
one, whether by misfeasance or non-feasance. Montague might have 
added that many Prohibition cases went to show that ecclesiastical juris- 
diction over churchwardens was controllable by common law standards.) 
Finally, Montague argued for the general legitimacy of the Mandamus, cit- 
ing the leading Bagg's Case (reported 11 Coke, 93b). 

The other judges seemed to the reporter to agree with Montague -- but 
only seemed to. A day was given for the ecclesiastical official to show 
cause against the Mandamus, and nothing more is heard of the case. 
Some doubt seems still to hover around the positive counterpart to Prohi- 
bitions. Even in the circumstances of Bishopp's Case, it is perhaps arguable 
that the power to prohibit was enough. Could Bishopp have engendered a 
prohibitable suit by undertaking to exercise his office without oath? Was 
there perhaps a rival candidate for churchwarden whose swearing-in 
could be prohibited? So in the case of the executor who is not allowed to 
prove the will. Before rushing to approve the Mandamus in that case, we 
should consider the likelihood of its occurring and the likelihood of real 
interests' being insufficiently protected by Prohibitions alone. We should 
wait on real cases. 

One such occurred during the Interregnum. In this case, 10 a man made 
a will disposing of goods in Virginia. The executors named in the will re- 
fused to assume administration. Testator's next of kin sued for the letters 
of administration they were entitled to by statute in the event of intestacy 

10 M. 1658. Upper Bench. 2 Siderfin, 114. 
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or failure of executors. For some reason, the Prerogative Court (Interregnum 
equivalent of the ecclesiastical court) refused. A Mandamus was unani- 
mously granted, the Court repeating Montague's language to the effect 
that misfeasance and non-feasance are indistinguishable. For the rest: 
The rarity of Mandamus cases indicates in itself that situations to which 
the Prohibition was inadequate were unlikely to occur. Although there is 
a little authority for positive orders at the margin where the judicial func- 
tion fades into the administrative, there is none for casually using the 
Mandamus where some form of Prohibition would do the job. 

A few further topics of procedural law are only very lightly touched by 
reported cases. There is, for example, little evidence on the courts' liber- 
ality in permitting the amendment of surmises and formal pleadings. 
Their willingness to "go by the truth" in cases of variant verdicts and mis- 
conceived claims and to construe pleadings favorably points to a liberality 
of spirit of which easy amendment might be another expression. On the 
other hand, that very willingness may have tended to make amendment 
unnecessary. But a couple of cases give evidence of its occurrence. A Ja- 
cobean nota 11 states that as a general rule there are no costs for defen- 
dant-in-Prohibition to recover, but that if the plaintiff is given leave to 
amend his declaration appropriate costs will be awarded to the defendant. 
The generality seems surprising: Even if the defendant wins upon demur- 
rer or by verdict he recovers no costs? The qualification, in any event, 
shows that insufficient declarations were sometimes amended. 

A late case 12 provides a direct instance of leave to amend a surmise. A 
man was sued on a contract in the Admiralty and wanted to prohibit on 
the ground that the contract was made on land. But not wanting to admit 
that there was any such contract, he drew his surmise in hypothetical 
form: if there was any such contract, it was made on land. The Court held 
the surmise bad for uncertainty. I.e.; If there was no contract, there was 
no basis for complaining that the Admiral was entertaining a suit on a 
contract outside his jurisdiction. Plaintiff-in-Prohibition was confined to 
either claiming in the Admiralty that there was no contract whatever or 
prohibiting upon a "certain" surmise. (He would not, I think, actually 

11 P. 17 Jac. K.B. Harg. 30, f.13b. 
12 H. 21 Car. K.B. Style, 1. 
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make a damaging admission in saying, fictitiously if necessary, that the 

370 

contract was made on land. To rebut the Prohibition, the other side would 
have to show that the contract was made at sea, which necessarily involves 
showing that a contract was made. If defendant-in-Prohibition could not show 
that, the Prohibition would stand. If he proved that a contract was made, but 
on land, he would still lose. He would then be driven to sue on the con-
tract at common law, in which case I can see nothing to prevent the present 
plaintiff-in-Prohibition from pleading "No contract" and having the matter 
tried de novo. I do not think a statement in a successful surmise could be 
used against him in another action.) However, instead of denying the 
Prohibition, the Court in this case ordered that the surmise be amended to 
the proper form. 

Another procedural flexibility worth noting is the advisory opinion. In 
general, 16th and 17th-century courts, like medieval courts, did not rig- 
idly insist on talking only about "actual cases and controversies." We 
have seen instances of willingness to discuss the merits of a case more 
broadly than the issue immediately to be decided required -- to let the par- 
ties know where they stood. Among the many reports we have dealt with, 
there may be concealed instances of advisory opinions proper -- i.e., judi- 
cial answers to questions put to the Court from the Bar where there was 
no actual case before it. Wallipole's Case 13 is an explicit instance. In this 
case, the King's Bench was asked whether the 1604 Canons could be en- 
forced against the local custom quoad the election of a parish clerk. I.e.: 
Did the Church have complete control over this office, so that it was free 
to make a rule giving the power of appointment to the minister, whether 
or not the clerk had been chosen by the laity in the past? In accord with 
most opinion, the Court said "No" -- the office is essentially lay, and cus- 
toms of lay election should prevail against the Canon. The Court was
quite willing to express itself even though, as the report shows, no
Prohibition was sought and contested, or could be sought and con-
tested, by those who had moved the Court for its opinion. For there 

13 H. 22 Jac. K.B. Benloe 142. 
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was no ecclesiastical suit pending. Under these circumstances, the judges 
said, they could not grant a Prohibition. That point seems axiomatic, but 
the very fact that it was made suggests that an irregular device may have 
been proposed: perhaps an anticipatory Prohibition, directed to someone 
whom the minister had appointed clerk and to the local ecclesiastical 
court, cutting off any proceedings to install that appointee or discipline a 
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rival parish-electee before such proceedings had begun. The situation was 
perhaps one in which some sort of Mandamus could have been considered 
(surely a better form than an "anticipatory Prohibition"), if avoiding litigation 
is desirable and fabricated litigation is dubious. The Court, however, went 
the straight path, bringing its advisory opinion down to earth and eschewing 
irregular forms: The parties and judges agreed that an appropriate ecclesiast-
ical suit (its exact nature does not appear) would be commenced, and that 
a Prohibition would be brought thereupon and pleaded to issue. Insofar as 
the suit thus created would depend on the point of law already discussed, the 
Court had tipped its hand. 
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