
IV. 
EVIDENTIARY DISALLOWANCE SURMISES: 

THE TWO-WITNESS RULE 

Summary: Judicial opinion on Prohibitions to block enforcement of 
ecclesiastical evidentiary standards was in one respect sharply divided. 
One vein of opinion, represented primarily by Coke, was opposed to such 
Prohibitions, apparently without exception. (Conversely: in favor of al- 
lowing ecclesiastical courts to apply their own standards to the determina- 
tion of facts, once it was conceded that a case or issue was within their 
jurisdiction and that no controllable error of substantive law had been 
committed.) Coke's position on this matter is the clearest instance, though 
not the only one, of his relative restraint in the use of Prohibitions and re- 
gard for the integrity of the ecclesiastical system. Across the board how- 
ever, the Cokean position was the dissenting opinion. Elizabethan 
authority strongly supports evidentiary Prohibitions in general and draws 
no very clear lines between circumstances in which they are and are not 
justifiable. The low point for such Prohibitions was the period of Coke's 
predominance on the Bench. Coke's Common Pleas explicitly adopted 
his position in a couple of strong decisions; his King's Bench appears, so 
far as reported cases show, to have granted no evidentiary Prohibitions; 
nor were they freely granted by the King's Bench under his predecessor 
there, Sir Thomas Fleming. After Coke's fall, both courts were readier to 
grant such Prohibitions, at any rate up to ca. 1630. 

Within the majority vein -- which recognized the general legitimacy of 
evidentiary Prohibitions -- there was considerable difference of opinion 
on a more detailed level. Alongside Coke's pronounced reticence to inter- 
fere with ecclesiastical evidentiary practices, it is possible to make out an- 
other "judicial restraint" position, the latter most clearly associable with 
Chief Justice Popham. This position comes to insisting on rigor in distin- 
guishing matters of essentially ecclesiastical concern -- which ecclesiasti- 
cal courts should be free to try by their own standards -- from matters in 
which the common law had a particular interest and which ought there- 
fore to be tried under rules as little at odds with the common law as possi- 
ble. 
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Most judges would have accepted that distinction in the abstract; their 
differences were over the rigor with which it should be applied -- i.e., the 
way the common law’s “interest” should be defined in various circum- 
stances; the kind and degree of “interest” required to justify Prohibition. 
The clearest intra-court division in those terms appears in the early-Ja- 
cobean King’s Bench. In the main test of strength between Popham’s ad- 
vocacy of restraint and greater willingness to intervene in ecclesiastical 
suits (Brown v. Wentworth), the Chief Justice was narrowly defeated. Po- 
pham’s influence may have joined with Coke’s, however, to keep eviden- 
tiary Prohibitions within somewhat stricter bounds in the 17th century 
than they had been confined to in the 16th. That is a very net sort of gen- 
eralization, however, for the late-Jacobean and early-Caroline courts de- 
parted to a degree from the mood of restraint. No settlement of the scope 
of evidentiary Prohibitions, cutting through the great variety of cases, was 
ever arrived at. 
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*  *  *

In the preceding two sections, we have been concerned with disallow- 
ance surmises which, at least ostensibly, complain of the substantive con- 
duct of ecclesiastical courts. That is to say, plaintiff-in-Prohibition alleges 
an act of disallowance which, he claims, implies an erroneous legal hold- 
ing subject to common law control -- e.g., that a husband’s release does 
not bind his wife. (Such surmises may sometimes be only ostensibly sub- 
stantive, in the sense that the real explanation of the disallowance might 
be evidentiary. E.g.: An executor claims that he was wrongfully pre- 
vented from relying on a husband’s release against the wife’s legacy suit. 
The factual explanation for the ecclesiastical court’s holding might be that 
the release was supported by only one witness. So long, however, as the 
executor does not allege that explanation, his surmise is substantive. If, 
knowing that the release was ruled out for deficiency of supporting evi- 
dence, the executor alleges that it was ruled out tout court, he stakes his 
case on the hope that Prohibition will lie whatever the reason for the dis- 
allowance. He hopes that the common law court will take an erroneous 
and controllable substantive rule as implied in the unexplained disallow- 
ance, or else that it will regard the explanation as immaterial. He hopes, 
should the act of disallowance come to trial and its evidentiary basis come 
to light, that the Prohibition will hold up -- i.e., that the judges will con- 
sider exclusion of the release by virtue of the two-witness rule just as 
wrongful as its exclusion by virtue of its rules on married women’s ca- 
pacity.) 



Evidentiary Disallowance Surmise: The Two-Witness Rule 

We turn now to evidentiary disallowance surmises -- i.e., cases in 
which plaintiff-in-Prohibition complains expressly and solely that ecclesi- 
astical evidentiary standards have been improperly put in his way. In 
other words, one does not allege that one’s legal contention has been erro- 
neously ruled out, but that one has been prevented from establishing facts 
necessary to sustain one’s admittedly recognized legal contention. In al- 
most every case the culprit was the two-witness rule: people claim that 
they cannot establish Fact X. because the ecclesiastical court insists arbi- 
trarily that two witnesses be produced to affirm it. Once in a while, how- 
ever, other rigidities in ecclesiastical evidentiary standards are 
complained of. Like other disallowance surmises, evidentiary ones should 
not always be taken at face-value as descriptions of reality. The cases pro- 
vide a certain amount of incidental evidence that ecclesiastical courts 
were not altogether rigid in their proof standards. Plaintiffs-in-Prohibition 
who say they have been prevented from establishing Fact X. by a single 
witness may be feigning utterly -- simply figuring that an evidentiary dis- 
allowance surmise is a safer route to a Prohibition that alternative claims, 
and assuming that issue will not be taken on disallowance or the reason 
for it; short of that, plaintiffs may sometimes falsely attribute disallow- 
ances that actually occurred to the two-witness rule because that rule was 
well-known and more objectionable than less unbending standards. (E.g.: 
A man offers one witness to prove Fact X. His proof is rejected, not be- 
cause the ecclesiastical court actually insists on two witnesses, but be- 
cause it regards the proffered witness as incompetent, or because it 
requires documentary or circumstantial evidence to back up the single 
witness. The man may nevertheless say or imply that he is a victim of the 
two-witness rule -- taking that to be the safest way to a Prohibition, hop- 
ing that the reality will not be controverted or, if it is, that the evidentiary 
standards actually applied by the ecclesiastical court will ultimately be 
held objectionable in their own right.) 

For analytical purposes, however, such realities can largely be ig- 
nored: Evidentiary disallowance surmises on their face raise the question 
whether ecclesiastical courts are free to apply their own evidentiary 
standards to matters which are admittedly within their jurisdiction and 
which they give no sign of mishandling from the point of view of sub- 
stantive law. That is the pervasive question of this Section. 
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In the Introduction above, I ask in the abstract whether substantive and 
evidentiary disallowance cases can be distinguished as classes -- whether 
the reasons for prohibiting on the one type of surmise seem notably 
stronger than the reasons for prohibiting on the other. The answer, I think, 
is that arguments can be made in several directions on that question. But 
the difficulty of segregating the two classes of disallowance surmises is 
perhaps what emerges most clearly from the process of working out those 
arguments. In point of form and as a matter of convenience, the two 
classes must be looked at separately; a common set of jurisprudential is- 
sues permeates both categories. Anticipatory discussion of the evidentiary 
cases beyond what I have provided in the Introduction seems to me un- 
necessary. We shall see that in a historical sense the evidentiary cases 
show more coherent patterns that the substantive cases -- if anything, less 
legal certainty or consensus, but more clearcut divisions of opinion and 
more discernible changes of approach from time to time and court to 
court. 

In the early and leading Bagnall v. Stokes (1588), 1 an executor was 
sued for a legacy. He obtained a Prohibition by surmising that the legatee 
had released the legacy and that his offer to plead and prove the release 
had been rejected. Consultation was then moved for on the ground that 
the release was an incident of the properly ecclesiastical suit for the leg- 
acy and in itself a good defense by ecclesiastical standards. Therefore the 
suit was not prohibitable without regard to how it was handled, and the 
handling of the plea was beyond common law control. The executor's 
counsel (Owen) then said that "the truth of the case" was that there was 
only one witness to authenticate the written release, "and for that reason 
he will not have benefit of it in the spiritual court, whereas by the law of 
the land here it ought to serve him although he has only one witness." 
Counsel did not ask the Court to take that as truth merely on his word, but rather
argued that it was implied in the surmise. I.e.: The surmise said "offered to plead 

1 H. 30 Eliz. Q.B. Croke Eliz., 89; Moore, 907; Add. 25,194, f.58; Add. 25,196, f.109B. The 
MSS., very similar to each other, are both much superior to the printed reports. It is of interest to 
note that defendant-in-Prohibition in this case was represented by the "radical" lawyer Fuller (see 
other references.) It is of course a perfectly normal fact of a practitioner's life, but an amusing 
one, that the lawyer whose persecution by the ecclesiastical authorities a decade and a half later 
was a cause celebre on at least one occasion argued in favor of ecclesiastical jurisdiction. 
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and prove" (with the additional words -- if Owen's speech reflects the surmise 
accurately -- "according to the law of the land".) Owen asked that that 
language, combined with the allegation of disallowance, be read as 
amounting to a claim that the release was ruled out for evidentiary rea- 
sons. In effect, he urged the Court to presume that the release would be 
excluded if it was not supported by two witnesses, and therefore to take a 
somewhat inexplicit surmise as saying that it was excluded for the lack of 
two witnesses. Owen's premise was that the ecclesiastical court's han- 
dling of the case was certainly controllable if inappropriate evidentiary 
standards had been insisted on, assuming that the suit was not prohibi- 
table on any other basis. 

The judges accepted Owen's premise but rejected his construction of 
the surmise. Prohibition would lie, they said, if the truth was as Owen 
said it was, and if the surmise had spelled that "truth" out. They would 
not read the surmise as laying an unexplained disallowance, over and 
above the bare fact that a release was in question. Neither the bare fact 
nor the unexplained disallowance would warrant prohibiting a legacy suit, 
in the Court's opinion. Nor would the judges take it as true, on Owen's 
word or by presumption, that the lack of two witnesses was the reason 
why the plea was ruled out. That must be stated clearly to have been the 
reason, and must actually have been. In other words, the legatee would be 
free to dispute a properly formulated surmise as to fact -- to deny that the 
plea was disallowed for evidentiary reasons and go to trial thereon. (So I 
take the Court's hypothetical language, "if the truth is as alleged." One 
has to be careful on this point, because there were circumstances in which 
the courts would hold that allegations that a plea had been disallowed -- 
or for a particular reason -- could not be traversed. So holding is compat- 
ible with insisting that disallowance, or disallowance for a reason suffi- 
cient to justify a Prohibition, be alleged as a matter of form. The 
possibility that the Court in this case was only concerned with tight pro 
forma pleading cannot be absolutely excluded. That bridge would not 
have to be crossed until, in another case on a correct surmise, the legatee 
tried to take factual issue on the reason why the release was disallowed -- 
an eventuality unlikely to come about.) 

In accord with this opinion, the Court granted a Consultation in Bag- 
nall v. Stokes. For our present purposes, the chief significance of the case 
lies in what was strictly speaking a strong dictum: Insistence on two wit- 

211 



The Writ of Prohibition: 
Jurisdiction in Early Modern English Law 

nesses to prove a written release of a legacy will not be permitted. I say 
"strong dictum," because the Court told Owen clearly that all he need do 
to get a Prohibition was to rewrite his surmise. (Had the judges wanted to 
discourage jumping to conclusions as to what would happen in another 
suit, they could have confined themselves to negating the present sur- 
mise.) He was positively encouraged with respect to one possible misgiv- 
ing, for the judges assured him that an ecclesiastical sentence would not 
bar the Prohibition he claimed to be entitled to in substance. (Another 
possible misgiving was not mentioned: Would 50 Edw. 3 bar a new Prohi- 
bition in the same case after Consultation? Perhaps silence on that score 
was assurance enough.) 

Sir Edward Coke recorded Bagnall v. Stokes in the notebook he kept in 
margins and interleaves of a copy of Littleton. 2 (Anonymously, but the 
date and summarized facts make it clear that the note relates to that case.) 
To his summary, Coke appended a criticism: "Ex hoc nota that by such a 
surmise all matters could be removed out of the Court Christian, although 
the party had many witnesses. For when he surmises that he has but one 
witness, the other cannot say that he has two or more. For then he alleges 
something against himself. And thus it was adjudged M. 4 Jac in C.P., that 
no Prohibition lies on such a surmise." The passage is all in Coke's hand, 
but a slight change in the writing shows that the last sentence was added 
later. In other words, when Coke's Common Pleas, shortly after his ap- 
pointment as Chief Justice, reversed what he regarded as an unfortunate 
holding, he went back and "rounded out" the note he had presumably 
made much earlier. The addition tends to establish that the note was 
meant to be critical. Standing alone, it could be taken as a lawyer's 
memorandum of a handy device -- as it were, "If you want a Prohibition, 
surmise wrongful insistence on the two-witness rule, for the other party 
will hang himself if he tries to contradict you." Coke's taking the trouble 
to complete the note with the citation of a contrary holding by his own 
court confirms the more natural reading of the original words: They say 
in effect, "The holding in Bagnall v. Stokes has alarming implications" -- 
for later Coke remembered that he had once so observed and added, as it 
were, "but now my court has corrected the law." 

2 Harl. 6687, f.739. 
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The exact meaning and justification of Coke's criticism require a little 
reflection. It would seem to say in effect that the surmise of improper in- 
sistence on the two-witness rule is almost bound to be fictionalized and 
abused. That is, A. sues B. in an ecclesiastical court. B. has some sort of 
defense which he prefers to have evaluated and tried at common law, but 
is unsure whether he can get a Prohibition. If, for example, his defense is 
release of a legacy, he certainly cannot get a Prohibition -- going by Bag- 
nall v. Stokes -- on either the ground that releases are intrinsically "com- 
mon law issues" or on the general surmise that the defense was 
disallowed. Therefore B. surmises that he has one witness to prove his de- 
fense, but that the ecclesiastical court improperly insists on two. He 
makes his surmise up out of whole cloth. He may have plenty of wit- 
nesses to satisfy ecclesiastical standards; he may have made no attempt to 
plead his defense or offer evidence of any sort. 

How is A. to respond? According to Coke, he can only plead to the 
merits -- deny, say, that he made the release which B. alleges and let the 
issue be tried at common law. For how can he traverse the disallowance- 
for-evidentiary-reasons, even if he is quite free to in principle? If he trav- 
erses, B. will want to convince the jury that he has only one witness. If he 
in fact could produce a dozen, he will make every effort to repress them. 
A. will have to round them up in order to prevent the jury from conclud- 
ing that B. does in fact have only one witness, and inferring from that that 
B. is telling the truth when he says that he offered his single witness to the 
ecclesiastical court and was turned away. But what will be the effect if A. 
finds several people who will swear, "Yes indeed, A made such a release; 
I saw him write this document out and hand it over to B with my own 
eyes.?" In the first place, will the jury be likely to find for A. if it can 
avoid it? It ought to, perhaps, but it now has overwhelming evidence that 
B.'s defense is true. If it finds for A., it will cause the suit to go back to 
the ecclesiastical court, where the plainly justified B. will have to spend 
his time and money justifying himself all over again. It is hardly a favor 
even to A. to bring further useless litigation upon him -- or at least litiga- 
tion which ought to be useless, if the ecclesiastical court is honest. So the 
temptation to do rough justice by verdict will be considerable. 

But perhaps the jury can be controlled. Can the jury be told to find for 
A. because the evidence shows there are several witnesses, when the is- 
sue is not how many witnesses there are, but whether the ecclesiastical 
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court refused to accept B.’s proffer of proof by one witness? Hardly, for 
what the ecclesiastical court did does not follow from how many wit- 
nesses there are. The number of witnesses there are only goes to verify 
other evidence or permit a constructive picture in the absence of direct 
evidence. If the jury thinks there is only one, it may tend to disbelieve tes- 
timony to the effect that the ecclesiastical court was willing to accept the 
proffered evidence, in the light of other testimony that ecclesiastical 
courts frequently or usually demand two witnesses. Or if there is no di- 
rect testimony on the ecclesiastical court’s actions, the jury may figure 
that B. is probably telling the truth: he would probably have offered his 
single witness, and the ecclesiastical court (given its normal habits) would 
probably have rejected the offer. If, on the other hand the jury thinks there 
are several witnesses, it may be skeptical of B.’s claim (why shouldn’t he 
have offered such formidable evidence in his favor?), or at least inclined 
to punish him for failing to offer it (to the obvious end of having a Prohi- 
bition.) But it cannot be said that the jury must find for A., though it were 
clear that a hundred witnesses could have been produced. 

If we assume a verdict for A., further tangles are imaginable. Will the 
common law necessarily deny a motion in arrest of judgment and grant a 
Consultation, if it is informed that strong, uncontradicted evidence shows 
that B. owes A. nothing? Will A. now be permitted to go into the ecclesi- 
astical court and discredit the witnesses he has used in his behalf at com- 
mon law? At best, assuming he gets a Consultation, A. is not going to be 
in very promising position. He may have helped B. discover evidence, 
and the attempt to impeach his own former witnesses will look exceed- 
ingly odd. Finally, the scenario I imagine will only take place on the as- 
sumption that A. can get to a jury with the issue, “Was the ecclesiastical 
court offered proof by one witness, and did it reject the same?” There 
might be pleading-hurdles in the way of that. If B.’s claim includes the 
statement “there is only one witnesses who can authenticate the defense I 
want to rely on,” can A. traverse B.’s claim as a whole (going to the acts 
of the ecclesiastical court) without being held to have contradicted that 
statement? And does contradicting it entail admitting that there are at 
least two witnesses and that they are credible (can in fact authenticate the 
defense, as alleged)? Maybe not, but perhaps there is at least a problem. If 
A. has admitted on the record that he has no case in substance, should 
there even be a trial on the logically separate question whether the eccle- 
siastical court in fact disallowed the proffered evidence? Should A. be 
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sent back to the ecclesiastical court to deny what he has admitted? That is 
rather worse than sending him back to discredit witnesses whose testi- 
mony adverse to himself he has elicited. 

In sum: Taking issue on a general surmise of disallowance was un- 
promising enough. Taking issue on a surmise of disallowance for eviden- 
tiary reasons would be even less promising. A party must be desperately 
desirous of having his case settled by an ecclesiastical court to risk the 
possibly -- if not certainly -- self-destructive course of trying to prove 
that no disallowance by reason of defective proffered evidence took 
place. Anyone with normal faith in his cause would prefer to go directly 
to trial on the merits (e.g., "Was the legacy released or was it not?"), hop- 
ing for a fair and successful common law determination, followed by a 
Consultation and clear sailing in the ecclesiastical court. Under these cir- 
cumstances, there would be no effective check on feigned surmises, and 
ecclesiastical courts would be unjustly deprived of business which be- 
longed to them and which they may have been willing to handle by evi- 
dentiary standards acceptable to the common law. Coke's reputation as no 
particular friend of ecclesiastical jurisdiction is well-enough deserved, but 
he did not want to see gross infringement of the traditional "diversity of 
courts." Sir Christopher Wray's King's Bench, which decided Bagnall v. 
Stokes in favor of ecclesiastical jurisdiction, probably did not think 
through the implications of the dictum by which it complemented the de- 
cision. 

The implications of Coke's position are fairly radical. The position 
would come to saying, "Forget about two-witness-rule disallowance sur- 
mises." Such surmises being subject to fictionalization and abuse, the 
courts ought to confine themselves to prohibiting (a) when an issue that 
ought to be tried at common law arises in a properly ecclesiastical suit -- 
on bare surmise that the issue has arisen, without disallowance surmise; 
(b) when the ecclesiastical court is alleged to have disallowed a plea and 
the act of disallowing it appears to imply an untenable legal position 
within common law control (plus, of course, the strongest case, (c) when 
the suit ought never to have been brought in an ecclesiastical court.) 
Once a case is excluded from category (a) (i.e., once the issue in question 
is held an "incident" of the ecclesiastical suit, triable by ecclesiastical 
methods) and also excluded from (b) (by "Tanfield's principle" or some 
alternative) the ecclesiastical courts are free to apply their own eviden- 
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tiary standards. This statement of principle of course says nothing about 
the content of (a) -- the list of issues that ought to be tried at common law. 

Presumably releases of legacies would not be on the list, as Bagnall v. 
Stokes decided. Coke might have said, however that it would have been 
better to prohibit in that case on the straightforward ground that ecclesias- 
tical courts ought not to meddle with releases, than to refuse Prohibition 
and then open he door to abusive two-witness-rule surmises. (Taking the 
ecclesiastical decision to imply the untenable legal position that a legacy 
is not releasable would be entirely unconvincing. Contrast the case of a 
husband’s release pleaded in his wife’s suit, where at least it is arguable 
that the ecclesiastical courts would not recognize the binding common 
law conception of the marital relationship.) 

I have independent confirmation of Coke’s statement that the dictum in 
Bagnall v. Stokes was overruled by the Common Pleas in M.4 Jac., in Pep- 
pes’s Case. 3 The decision is strong, for the party seeking a Prohibition 
was probably an honest man with a hardship. An executor being sued for 
a legacy surmised that the legatee had released, and that the release was 
witnessed by three people. In the meantime, however, two of the wit- 
nesses had died, and the ecclesiastical court would not allow the testi- 
mony of the survivor. 

The Common Pleas refused the Prohibition, with the remark "... if 
witnesses die it is the party’s misfortune.” The report also contains one 
further statement by Coke, which is marred by a hiatus in the MS. but ap- 
pears to say in effect that people who take releases ought to have them 
witnessed by a public notary, and that a precedent to encourage that form 
of prudence would be useful. Presumably Coke thought that a notarized 
release would have no trouble gaining acceptance in ecclesiastical courts 
and had no objection to ecclesiastical rules which punished sloppy habits 

3 The name Peppes’s Case comes from the Lansd. 1111 report of Browne v. Wentworth 
(discussed below in this section). A brief report of Peppes, properly dated M. 4 Jac. C.P., is 
appended to Browne v. Wentworth and given as a general holding that Prohibition does not lie 
to block application of the two-witness rule in a legacy-release case. The case is cited as Alcock 
v. Peppes in Devenish v. Downes (below.) The particulars as I give them in the text are reported 
in an anonymous entry under M. 4 Jac. C.P. -- Add. 25,215, f.36b -- surely the same case. Noy, 
12, under Chadron v. Harris, reports the holding briefly sub. nom. Peppes Case, but misassigns 
the case to the King’s Bench. 
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of business. The decision is tough, in that the executor told a likely 
enough story with some particularity (as opposed to speaking so generally 
as to raise suspicion of a feigned surmise). He was the victim of bad luck 
as well as fairly mild imprudence, and of harsher evidentiary rules than he 
would have encountered in a comparable common law suit. 

We shall see below that Coke on the Bench observed the principle of 
his note on Bagnall v. Stokes in other cases than that of the legacy re- 
lease. But before looking at Jacobean cases generally, let us round out the 
Elizabethan picture. Very shortly after Bagnall v. Stokes, another Prohibi- 
tion was granted to prevent enforcement of the two-witness rule in a leg- 
acy suit, thought not with respect to a release.4 Here the executor's 
substantive claim was simply that he had paid the legacy. However, he 
had taken a written acquittance from the legatee and purported to have 
only one witness to authenticate it. As the brief reports state the case, it 
would appear that the executor did not even pretend to have proffered his 
acquittance and single witness, but merely said that the ecclesiastical 
court would not (notoriously) count one witness as better than none. The 
Prohibition was nevertheless granted (apparently regardless of the insis- 
tence in Bagnall v. Stokes on a clear surmise of actual proffer and disal- 
lowance.) In substance, this case is stronger that the dictum on the release 
case in Bagnall v. Stokes. A release, even of a "merely ecclesiastical" 
legacy, should probably be conceived as a common law transaction, a 
conveyance by way of extinguishment of an unrealized right to property. 
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Arguably, at any rate, an ecclesiastical court trying a release ought to 
apply evidentiary standards as close as possible, given the difference of 
methods, to those that would obtain at a common law trial of the same 
transaction or type of transaction. (If, instead of releasing a single legacy, 
one released all claims or suits, including legacies, exactly the same trans- 
action could come in question in separate common-law litigation.) But 
mere payment of a legacy could never be a common law issue. What in- 
terest, however indirect, do common law courts have in the evidence ec- 
clesiastical courts demand to support a claim that a purely ecclesiastical 
duty has been satisfied? If anyone can intervene to prevent unjust double 
payment resulting from rigid or formalistic standards or proof, is it not a 

4 T. 30 Eliz., Court not given. Harl. 1331, f.47b. 
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court of equity? So the reporter of this case thought, for he adds a note 
expressive of surprise at the decision: "... and yet he has no remedy for it 
except in Chancery. Nota." Whether the Chancellor would actually inter- 
vene to protect the executor against the consequences of the ecclesiastical 
two-witness rule I do not know. His doing so would be analogous, how- 
ever, to a common form of equitable intervention: to protect debtors on 
sealed obligations from double payment when they neglected to take a 
sealed acquittance. One might question the common law's standing to ob- 
ject to the evidentiary formalism of the two-witness rule, in view of the 
common law's own insistence on support under seal for the claim that a 
sealed obligation had been paid. 

Over against the last case and Bagnall v. Stokes -- both essentially fa- 
vorable to two-witness-rule Prohibitions -- there is an early Queen's 
Bench decision leaning the other way. This case presents several com- 
plexities, however. The first problem concerns the reports. I have two vir- 
tually identical MSS. 5 sub. nom. Foster (or Footer) v. Whiscarre, dated T. 
32 Eliz. Q.B. In that report, Coke and Tanfield argue on a motion for 
Consultation -- Coke for the motion, Tanfield against it. The other reports 
-- sub. nom. Fuller (or Futter) v. Clemens and Whiskare (or Whiskin) -- 
occur in two printed versions of the Jacobean Robert's Case, 6 where it 
was cited and apparently narrated at length by Coke, then Chief Justice of 
the Common Pleas. These reports, substantially the same, date the case P. 
35 Eliz. That date must be erroneous, however, since Chief Justice Wray, 
who is expressly associated with the decision, died a year earlier. Three 
years between argument on a motion for Consultation and the final dis- 
posal of the case on demurrer which the printed versions report would be 
a long time; that the time was actually shorter reinforces the conclusion 
which the names of the parties and the facts clearly point to -- that we are 
dealing with a single case. Its history can be constructed as follows: A 
Prohibition having been granted, Consultation was sought on motion. The 
motion either failed with a majority of the Court, or else Coke dropped it 
when he saw (as the MS. attests) that at least Justice Fenner could not be 
persuaded. Plaintiff-in-Prohibition proceeded to declare; Coke put in a 
plea; the plaintiff demurred, as Coke probably expected him to. If his rec- 

5 Add. 25,296, f.243b; Harl. 1633, f.98. 
6 12 Coke, 65; Croke Jac., 296. 
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ollection of the outcome can be trusted, he was successful, for the Court 
is said to have decided unanimously against the Prohibition, meaning that 
Fenner was converted after hearing full-scale argument. 

I do not think there is any reason to doubt what Coke says about the 
outcome. His memory, to be sure, could be affected by his pride and pre- 
dilections. The case was among his personal victories at the Bar, and it 
supported views which he held as a judge (whence his use of it in 
Robert’s Case.) There may be an element of interpretation in the gener- 
alizations which Coke attributes to the Court, but he states the facts in de- 
tail (as if he had the record at hand), so I doubt that there can be any 
mistake about the result. The real question of concern to us here is 
whether the case counts for much against two-witness rule Prohibitions. 
Coke may have been too eager to use it that way. 

The facts of Foster v. Whiscarre (as I shall refer to it) were as follows: 
Foster sued Clemens for tithes, pretending to be owner of the rectory. 
Whiscarre intervened for interest, alleging that the rectory was his, not 
F.’s, via a specified chain of conveyances. The ecclesiastical court of first 
instance gave sentence against F., who appealed and set forth a chain of 
title intended to show that the rectory was his. Towards establishing one 
link in the chain, F. offered to prove delivery of deed by one witness. Not 
being allowed to establish that conveyance by the proffered evidence, F. 
lost again in the appellate court, whereupon he obtained a Prohibition. 
The motion for Consultation followed, then the pleading eventuating in 
the demurrer. 

The crucial wrinkle in this case -- and the reason why it does not pre- 
sent a simple two-witness-rule problem -- was that the fact which the sin- 
gle witness was offered to prove was apparently insufficient to support a 
conclusion in F.’s favor. To establish that F. was owner of the rectory, a 
conveyance from X. to Y. had to be established. Towards establishing 
that conveyance, F. offered one witness to prove that X. made and deliv- 
ered a deed to Y., purporting to give him a life-estate in the rectory. But if 
that act (delivery of such a deed) were established -- if, in other words, 
the single witness were accepted -- it would still not be established that X. 
conveyed the rectory to Y. for life. For conveyance of life-estate in a rec- 
tory required livery of seisin. (That is to say, a rectory was a piece of real- 
estate, freehold interests in which could only be transferred by the 
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ceremony of livery or an equivalent solemnity; such interests could not be 
transferred merely by handing over a deed; the role of the deed which 
usually accompanies such transactions was only to furnish evidence of 
and to explain the conveyance actually effected by livery.) In the abstract, 
then, the form of Foster v. Whiscarre would seem to be: An ecclesiastical 
court disallows proof by one witness of a fact which, if true, would not es- 
tablish what the party seeking to take advantage of that fact needs to es- 
tablish to win. Should a Prohibition to block the two-witness rule ever be 
granted in those circumstances, however liberally such Prohibitions 
should be granted in general? 

One consideration, however, might undermine that way of stating the 
problem To maintain his suit against C., F. needed to be owner for the 
time being of the tithes, not necessarily of the rectory as a whole. Tithes 
could be detached from the rest of the rectory, and, as an impalpable spe- 
cies of property, they could be conveyed for life without livery of seisin. 
If, therefore, the conveyance from X. to Y. could be interpreted as a trans- 
fer of the tithes alone, establishing the deed would establish that the tithes 
passed. On this construction, we would have a simple two-witness-rule 
problem: Should ecclesiastical courts be permitted to use that rule to pre- 
vent conveyances of tithes from being established, when properly ecclesi- 
astical litigation over tithes depended thereon? In the event -- upon the 
demurrer -- the Court held that the X.-Y. conveyance should not be taken 
as a transfer of the tithes detached from the rest of the rectory. It was held 
that no such intention appeared -- i.e., that X. meant to convey the whole 
rectory, and so far as the record showed had failed to. In the earlier stages 
of the case, however, the construction of the conveyance may have been 
an open question. Its openness would be a good reason for denying Con- 
sultation on motion. The case was complex; it was hard enough on either 
alternative statement of the problem; a choice between those alternatives 
had to be made before the problem could be defined. Under such circum- 
stances it was clearly good policy to insist on formal pleading. 

The first reported discussion -- on the motion for Consultation -- was 
predicated on my first formulation. Coke, arguing for the motion, said 
that the X.-Y. transaction must be taken as an attempt to convey the 
whole rectory; Tanfield did not contradict him on this occasion. Rather, 
he argued in effect that establishing the deed, while not sufficient to make 
out F.’s title to the rectory, was still highly relevant or perhaps essential. 
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Therefore the ecclesiastical court ought not to use the two-witness rule to 
prevent the deed from being established. ("The seisin alone is not to be 
proved where livery is made secundum formam chartae, but the deed is 
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also to be proved.") In the abstract, Tanfield was taking a loose view of two- 
witness-rule Prohibitions, Coke a tight one. Tanfield was saying that improper
disallowance of a single witness was grounds for Prohibition even though the 
disallowance might not appear in all strictness to be the cause of the 
plaintiff-in-Prohibition's lack of success. The ecclesiastical court ought 
not to rule out evidence acceptable by common law standards when that 
evidence went to establish such "temporal" facts as a deed purporting to 
convey a rectory, or describing the conveyance of one. A litigant seeking 
to establish such a conveyance is entitled to establish the deed and needs 
to in order to make his case complete. The deed, after all, goes to prove 
that the conveyance took place and is necessary to make out the nature of 
the conveyance -- what exactly was comprised, what estate was con- 
veyed, whether any conditions or future interests were attached, etc. Since 
establishing the deed is a vital part of the job, it is beside the point 
whether anything more would have to be established to make out a per- 
fect conveyance and settle the present state of the title. 

Coke's contrary view, though he was arguing for his client, fits his 
personal opinion on two-witness-rule Prohibitions. For it comes to saying 
that if such Prohibitions are ever legitimate they should be approached in 
a "strict constructionist" spirit. If disallowance of evidence in a properly 
ecclesiastical suit is ever grounds for Prohibition, the act of disallowance 
must appear to be the necessary explanation of a unacceptable result. 
Here, so far as appeared, the disallowance only explained F.'s inability to 
establish a deed which, in the strictest sense, he perhaps did not need to 
establish to make out his title, and which would not, if established, suffice 
to make it out. (If F. proved beyond doubt that X. delivered seisin of the 
rectory to Y., it would be at least doubtful whether F. would lose, even 
though the deed were held unproved, and hence as good as nonexistent. 
I say "at least doubtful" because it is probably in some degree unpre- 
dictable what would happen in an ecclesiastical suit where a man claimed 
that seisin was delivered secundum formam chartae -- i.e., with the ex- 
press intent of conveying such an interest as a specified, simultaneously 
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delivered deed described -- and then failed to prove that any deed relating 
to the transaction existed. That man might lose, even thought he proved 
overwhelmingly that the act of livery took place. But surely it is possible 
that he might win. Unexplained livery of seisin conveyed a life-estate. If, 
as in our actual case, only a life-estate needed to be established, the livery 
by itself might be regarded as enough for the ecclesiastical purpose of as- 
certaining whether the person suing for tithes was the person entitled to 
them. If the ecclesiastical court went the other way -- holding against a 
man who claimed livery secundum formam chartae, proved the livery, 
and failed to show that there was any such deed -- then perhaps it ought to 
be prohibited, whether or not the situation resulted from the two-witness 
rule. Whether it should be prohibited in that case would presumably de- 
pend on the niceties of analogy with common law situations. The Prohibi- 
tion, if appropriate, would lie because the ecclesiastical court ignored or 
misunderstood governing common law standards. In the principal case, 
there was nothing to suggest that the one categorically binding common 
law standard -- that conveyance of a freehold requires livery -- had been 
violated. On the contrary, the ecclesiastical court may well have respected 
that rule, for nothing on the record -- at this stage, the surmise -- sug- 
gested that livery was claimed, much less that it had occurred. The eccle- 
siastical court might have refused to accept proffered evidence of the 
deed because no claim of livery was made, nor evidence thereof offered. 
For all the Court could tell, the ecclesiastical judge would have been glad 
to accept proof of the deed by one witness, had there been anything be- 
yond a deed and a single witness to support the claim that an X-Y con- 
veyance took place.) 

Justice Fenner accepted Tanfield's position, but with a twist of his 
own: "Although the deed and livery are at the same time, still there is pri- 
ority in the deed, and he must begin with that, and it must be proved first, 
which he has offered, and the judges of the Court Christian have refused, 
wherefore the Prohibition ... will stand." Two slightly different positions 
in favor of the Prohibition can be stated: (a) The ecclesiastical court ought 
not to have insisted on the two-witness rule for purposes of proving a 
"temporal" deed. That isolated "ought not" is reason enough to prohibit -- 
provided establishing the deed was relevant for the party's purpose, pro- 
vided failure to establish it might have a fatal, or at least adverse, effect 
on the party's cause. It need not appear that the plaintiff-in-Prohibition 
had an airtight case save for the deed. (b) Prohibiting the ecclesiastical 
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court cannot be justified merely because it made an intrinsically improper 
evidentiary ruling with respect to a relevant fact. It must appear that disal- 
lowing the single witness took place at such a time that it was fatal to 
plaintiff-in-Prohibition’s cause. As it were, the disallowance must have 
obstructed the party’s path so as to insure his downfall. 

To be sure, it need not appear here that the party’s case would turn out 
to be airtight except for the deed. But it must appear that the party was 
blocked while proceeding in the proper order, so that he was prevented 
from establishing any further facts necessary to his cause. Justice Fenner 
plainly adopted the second position and supplied the minor premise -- 
viz., that the party was proceeding in the proper order. He was not only 
entitled -- having pleaded a lease by deed -- to proffer his evidence to 
prove the deed before making any attempt to show that seisin was deliv- 
ered; that was the correct things to do. Therefore, at that moment, the ec- 
clesiastical court had a duty to let the deed be proved by common law 
standards; it had no right, if that was its intention, to rule out the deed un- 
til evidence of livery had been given, or because none had been offered; 
at that moment, the party’s ultimate burden of showing livery was unac- 
crued. 

Tanfield’s position may have been identical but his scantily reported 
words are at least compatible with the looser position (a). Both positions 
contrast with Coke’s view that the evidentiary disallowance, if grounds 
for Prohibition at all, must be the sole possible cause of a man’s inability 
to establish a claimed common law conveyance. It is not clear to me why 
Justice Fenner was so confident of the deed’s “priority.” If one is thinking 
in interjurisdictional terms, it would be more sensible to give the livery 
priority -- i.e., to say that parties seeking to establish freehold convey- 
ances in ecclesiastical suits should first give evidence of the sine qua non, 
livery. If the two-witness rule was used to prevent the livery from being 
proved, the case for Prohibition would be strong; if the livery was suc- 
cessfully established, the problem raised by any subsequent trouble about 
proving the deed would at least be simpler -- i.e., a Court asked to pro- 
hibit would not be, as here, in the dark as to whether there was any livery 
of seisin, hence any conveyance. (The chance that no livery ever took 
place would be quite good in the circumstances of our case. An unadvised 
person intending to convey only a life-estate in a rectory -- the whole real 
value of which might be in the tithes, as to which no livery was required - 
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- might well assume that the property would pass by deed alone.) Per- 
haps Fenner was thinking of some analogy from common law practice. 
Perhaps he was making a rather more confident assertion about "priority" 
than he was strictly entitled to in order to have a plausible reason -- one 
not based on too "loose" a theory of the right to intervene in ecclesiastical 
affairs -- for opposing Consultation on motion. It seems to me that the 
motion clearly ought to have been denied, if only on the procedural 
ground that the case was difficult. Perhaps Coke would have acknow- 
ledged that his motion was a gamble on a shortcut. 

Upon demurrer, the facts in full, as I recite them above, became part of 
the record. (The circumstance that Whiscarre was a third party received 
for interest figured centrally in the formal argument of the case. Although 
the surmise probably showed that fact, no attention was paid to it when 
the motion for Consultation was discussed.) The demurrer was not to the 
Prohibition (plaintiff's declaration), the sort of demurrer that normally 
constituted the formal alternative to motion for Consultation. Rather, the 
demurrer was the plaintiff's move, in response to an absque hoc traverse 
of the declaration. F., that is, pleaded that he had been prevented from 
proving the deed by one witness, and that the ecclesiastical court in con- 
sequence of the wrongful disallowance had given sentence against him. 
W. pleaded that the deed was proved, but that because F. could not prove 
livery of seisin sentence was given against him -- absque hoc that the ec- 
clesiastical court would not let the deed be proved by one witness. There- 
upon, F. demurred. 

Why did the pleading take this form? I suggest he following interpre- 
tation: Having failed or been discouraged on motion for Consultation, 
Coke was reluctant to demur to the Prohibition. For that would mean ad- 
mitting that proof of the deed by one witness had been disallowed and ar- 
guing that the sentence against F. was not necessarily a consequence of 
the disallowance (rather that it should be considered a consequence of 
the absence of any indication on the record that livery had taken place) -- 
the same argument that had not fared so well on motion, at least with Jus- 
tice Fenner. Indeed, the argument might be harder to sustain on demurrer, 
since F. had said that the disallowance was the cause of the sentence 
against him. It might be contended, whether or not successfully, that a 
demurrer amounted to an admission of that causal statement (in addition 
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to the barely factual ones that the deed was disallowed and sentence given 
against F). 

In other words, demurring might arguably be taken to concede that the 
ecclesiastical court had proceeded to sentence immediately after disallow- 
ing the deed, without giving F. a chance to establish livery. (By contrast, 
moving for Consultation involved no admissions -- solely the claim that 
the surmise failed to state a sufficiently tight reason for Prohibition, if 
only because it neglected to cover plausible "might have beens" which 
would undermine the grounds for a writ.) Therefore, Coke decided to 
deny the disallowance of the deed in such form as to drive the plaintiff to- 
wards an admission that livery of seisin could not be established. He did 
not simply deny the disallowance of proof by one witness. To have done 
that would have been to expose himself to a two-sided danger: If the other 
party was content to go to trial on the fact, who would want to predict that 
a jury would find that the proof had not been disallowed? Even if it had 
not been, the most honest jury would be profoundly confused by such a 
case; in fact, the proof probably had been ruled out in some sense, 
thought perhaps for the excellent reason that no evidence of livery had 
been proffered. On the other hand, straight traverses of disallowance sur- 
mises were legally questionable, at least. Therefore, Coke took the narrow 
way between a plea and a traverse--introducing new material, in the form 
of a statement that livery could not be proved (plus the causal assertion 
that the sentence resulted from that fact), but casting the same as a nega- 
tion of the plaintiff's central claim that proof of the deed had been disal- 
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lowed. If, instead of demurring, the plaintiff had been content to go to trial,
the question for the jury would be focused on whether livery had taken place. 
("Would be focused": I do not mean that would be the strict question, for 
the jury would be free to find that the deed had been disallowed. But hav- 
ing been required by the pleading to find whether livery could be proved, 
the jury would in practice be unlikely to look into the murky questions of 
what had happened in the ecclesiastical court and why. I would expect the 
practical upshot to be a special verdict finding that livery had or had not 
taken place in reality. Legal argument upon such a special verdict would 
be based upon one rock or the other: certainty that no conveyance took 
place, owing to want of livery, or else certainty that livery could be 
proved by common law standards.) 
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The demurrer set the case upon a rock without the fuss of a trial. The 
plaintiff presumably had no practical hope of proving that seisin was ever 
delivered; therefore he admitted it had not been and staked his case on the 
legal argument that Prohibition nevertheless lay. His serious goal, let us 
recall at this point, was to stop his own ecclesiastical suit in order to pre- 
vent sentence upholding W.’s title to the rectory from being given. One 
can only imagine why, if his own title was disastrously weak owing to the 
want of livery, that objective seemed worth considerable trouble. “Fairly 
rational litigative warfare” would be my guess. If F. now got a Prohibition 
upon demurrer, he could demand tithes of the parishioners with a good 
deal of confidence. Most parishioners would not care which impropriator 
or impropriator’s lessee -- for the rectory in question was impropriate -- 
they paid their tithes to. 

One parishioner, Clemens, held out against Foster, either for reasons 
of his own or because he agreed with Whiscarre to force a suit and give 
the latter a chance to defend his interest. Having had that chance, and 
having failed after protracted and expensive litigation in both ecclesiasti- 
cal and common law courts, how likely would he be to try again? On the 
assumption that Foster’s title was disastrously weak, I think there can be 
no doubt that Whiscarre could establish his own by one form or another 
of litigation, The Prohibition might be thrown in his face, but I do not 
think it would stop him. But between the legal possibility and the real will 
to litigate after a costly defeat moves a considerable shadow. A victory, 
however technical, might put Foster in a favorable position to collect sev- 
eral years’ worth of tithes to which he had no title. He had only an estate 
pur auter vie in any case, an interest whose value, apart from any specula- 
tive investment in a lump fine, comes to annual value -- income minus 
rent. A life-tenant who stays in possession on a weak title for a year or 
two is so much closer to realizing what he could expect from the lease. A 
Consultation in the instant case would “dispossess” Foster at once -- and 
worse, for the ecclesiastical courts had already taxed about £22 of costs 
against Foster, part to Clemens, part to Whiscarre. These equities should 
be considered as possible reinforcing motives for the Court’s decision 
against Foster. To decide in his favor would be to deprive the probably- 
entitled Whiscarre of his cost-award, as well as the immediate enjoyment 
of that which he was entitled to. 
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Coke's account of Foster v. Whiscarre gives four arguments on the los- 
ing (pro-Prohibition) side upon the demurrer, but the first three together 
come to the following: Whiscarre's standing as a third party received for 
interest was urged against him. As I understand the argument, it was con- 
tended that his role undercut an intrinsically dubious right to have a property
controversy settled in an ecclesiastical court. " ... This is the birth right
of the subject to have his inheritance and freehold tried and determined 
by common law; for the civil law differs much in deciding of inheritance." 
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counsel said. But that remark stands in the context of insistence on the 
special weakness of Whiscarre's position as third party. Counsel were not 
maintaining that the mere existence of a question about "inheritance and 
freehold" in an ecclesiastical suit would justify Prohibition in the far-gone 
circumstances of this case as it stood -- where one party to the property 
controversy had admitted that he had no title to the property! Letting a 
property question be settled by an ecclesiastical court is "intrinsically du- 
bious," but perhaps there is no helping it when one party has made admis- 
sions on the face of the record which in effect settle the controversy -- as 
a rule. Thus, if Clemens, the original ecclesiastical defendant, had chal- 
lenged Foster's title to the rectory and Foster admitted in pleading pursu- 
ant to a Prohibition that he had no title, the ecclesiastical court would 
perhaps not be prevented from giving judgment for Clemens, even though 
in a rarefied technical sense a Consultation would imply leaving a ques- 
tion of freehold to ecclesiastical determination. But the present case is 
special. Clemens might have a kind of "natural right" to be dismissed 
from liability for tithes by the ecclesiastical court, if he was manifestly 
entitled to be and the ecclesiastical court was manifestly ready to dismiss 
him. But Whiscarre has no such claim. For look what he has done: He has 
taken advantage of a facility which ecclesiastical law happens to provide - 
- third-party intervention -- to put a property dispute in the ecclesiastical 
court. Nothing on the record suggests that Clemens wanted to raise a ques- 
tion about title to the rectory. Whiscarre wanted to, and he saw his chance 
to litigate about that question in an ecclesiastical court when Foster sued 
Clemens. Whereas Clemens is only a man seeking to defend himself 
against tithe liability, on whatever good or bad grounds he may have, 
Whiscarre is up to something objectionable. He could have brought a 
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common law action to try the title to the rectory; he ought to have. In- 
stead, he insinuated his case into the ecclesiastical court by way of inter- 
vention procedure. That procedure is legitimate enough, if ecclesiastical 
courts want to provide it for purposes plainly within their jurisdiction 
(e.g., if a parson sues for tithes and a vicar comes in for interest in order 
to dispute the terms of a vicarial endowment.) But the procedure deserves 
no respect if it is made a means of bringing common law questions before
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an improper tribunal. There is perhaps a sense in which ecclesiastical courts 
have a right to suits which the law recognizes as valid suits proper to those 
courts -- a right that is only defeasible if the case is mishandled in certain ways 
and so as to cause results which the common law cannot accept; there is no 
sense in which ecclesiastical courts have a right to handle issues intrinsi- 
cally inappropriate to them via the intervention procedure they provide 
for their own business. Therefore, the ecclesiastical court should be pro- 
hibited in the instant case even though plaintiff-in-Prohibition has made 
admissions fatal to him in substance, even though it appears that Whis- 
carre would be sure to win in the proper tribunal. If you like, the Prohibi- 
tion should be upheld on public grounds -- to dissuade people from doing 
what Whiscarre has done. (And note: prohibiting will only help the "inno- 
cent bystander," Clemens. By Foster's admission, he has no business 
claiming tithes -- prohibit and Clemens will not have to pay him.) 

By the time the case had "grown to demurrer," I think plaintiff-in-Pro- 
hibition's counsel had put their trust largely in the above argument. I say 
that partly because three of the arguments Coke states as separate ones 
come to different aspects of it, partly because it seems to me quite persua- 
sive. Confidence in that argument helps explain the demurrer itself. In 
one way, Coke left his opponents with no choice except to demur, assum- 
ing they had no serious hope of proving the livery of seisin. But it would 
be better to try to prove it against all odds than to "give away the ball- 
game" by admitting everything, had hope not been placed in an argument 
that despite fatal admissions in substance Prohibition should still lie. It is 
notable that as far as the reports show there was no attempt to make a 
pure pleading argument against Coke's absque hoc traverse, though such 
pleas were rather open to cavil. I infer that Foster's counsel thought, quite 
reasonably, that they had a strong case in substance. 
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Their last argument, as Coke reports it, is a generalized objection to the 
two-witness rule. Since it was apparently admitted that the rule had not 
been insisted on, perhaps the point of objecting to it was only to suggest 
the notorious incompetence of ecclesiastical courts to try property ques- 
tions, As it were: Ecclesiastical evidentiary formalism, whereby a fact is 
treated as unproved and unprovable unless it is supported by two wit- 
nesses, is so at odds with the common law that ecclesiastical courts 
should simply be prevented from handling matters in which the common 
law has as interest, as it undoubtedly has in whether a conveyance of a 
rectory took place. That is true whether or not a particular ecclesiastical 
court actually insisted on the two-witness rule. It is especially true when 
the matter in question has not come before the ecclesiastical court in the 
normal course of its business, but by way of interventionary procedure for
which a straightforward common law action to try the title to the rectory
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could and should be substituted. So stated, the last argument for Foster re- 
inforces the others. Standing by itself (as if it had been made against Clemens
rather than Whiscarre), it would come to an argument for the legal untravers-
ability of some evidentiary disallowance surmises: If a plea of sufficient interest
to the common law -- e.g., a conveyance of freehold -- is introduced into 
an ecclesiastical suit the suit should, in effect, be prohibited on re-
quest; the reason it should be prohibited, however, is that ecclesiastical 
evidentiary canons are inappropriate to such "common law matters"; 
therefore, disallowance owing to the two-witness rule should be alleged
pro forma, but only pro forma. If untraversability were conceded, then
the demurrer in our case would come to saying, "The defendant-in-
Prohibition may not deny that the plaintiff was prevented from proving 
the deed. His plea is not good insofar as it seeks to deny that, if in-
deed the attempt to traverse an untraversable claim does not vitiate it 
altogether. The absque hoc clause of the plea must be disregarded, at
any rate. Disregarding it,  the plea would amount to an admission that 
the deed was improperly ruled out, offset by a claim that livery of seisin
did not take place. But then -- along the lines of the plaintiff's argument
on the motion for Consultation -- a Prohibition on disallowance surmise 
is not ill-granted just because the plaintiff may lack an airtight case. The 
only issue upon a formally pleaded Prohibition is whether the writ ought
to have been granted -- the same issue as upon motion for Consultation 
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Whether plaintiff-in-Prohibition ought to win on the underlying matter
cannot be raised unless, in effect, plaintiff consents to have it raised --
here, by traversing the claim that there was no livery of seisin. The
plaintiff has a right to do what he has done here by demurring -- stand
on his contention that the Prohibition was properly granted in the first
instance." In short, by this putative theory, ecclesiastical suits in which
such issues as property transactions arise should be prohibited; the truth
about the property transaction as a whole -- as opposed to the immediate 
matter (here, the deed) to which a fictitious evidentiary disallowance 
surmise relates -- may not be tried pursuant to the Prohibition -- with the 
probable result that Whiscarre would "land on his feet" (and collect his 
ecclesiastical costs in the end.) Perhaps he ought to be driven to the sepa- 
rate common law remedy which he should have resorted to originally. 

In the event, however, nothing that was urged in Foster's behalf 
availed. Coke reports four resolutions on the Court's part. (a) The Court 
affirmed the rule that an ecclesiastical court with jurisdiction over the 
"principal" may also determine the "incidents." I.e.: The judges would not 
hold that the mere existence of a dispute over a conveyance was reason to 
prohibit. (b) Accordingly, the ecclesiastical court is prohibitable only if it 
makes an error with respect to a matter governed by common law rules. 
In this case, the ecclesiastical court handled the common law matter cor- 
rectly -- by holding that the conveyance in question extended to the whole 
rectory, that therefore livery of seisin was required, and therefore that no 
conveyance took place, owing to the want of livery established as a fact 
by the pleading. (c) It is improper for the common law courts to question 
ecclesiastical interventionary procedure as such. I.e.: Ecclesiastical law 
does permit, and is entitled to permit, one in Whiscarre's position to come 
in for interest; in the absence of any mishandling of matters governed by 
the common law, the operation of the interventionary system is control- 
lable only by ecclesiastical appeal, not by Prohibition (In effect: Foster v. 
Clemens and Whiscarre is no different that Foster v. Clemens. Whiscarre 
is as much entitled as Clemens to have the suit determined by the ecclesi- 
astical court, so long as that court does nothing wrong.) (d) Surmising 
that only one witness is available to prove a fact which the ecclesiastical 
court is entitled to determine does not state a cause of Prohibition. Such 
surmises cannot be effectively denied by the other party and would there- 
fore, if admitted, be the means to deprive ecclesiastical courts of their ju- 
risdiction indiscriminately, 
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The first two holdings take care of the case as pleaded, unless the in- 
volvement of interventionary procedure is a basis for making an excep- 
tion from general principles. The third holding is a clear refusal to make 
such an exception. The first two holdings are strong authority against rec- 
ognizing the category of ''common law issues" -- or, converseIy, for in- 
sisting on bona fide disallowance surmises except, perhaps, in the special 
case of modi. The fourth holding -- the one that is relevant for our imme- 
diate concern -- is problematic. It appears to be a general repudiation of 
two-witness-rule Prohibitions -- i.e., a holding that ecclesiastical courts, 
which must err before they are prohibited, cannot err by insisting on their 
evidentiary canons for the establishment of facts within their jurisdiction, 
even when those facts are "incidents" which must be substantively han- 
dled by common law standards. We have seen that Coke apparently sub- 
scribed to such a "general repudiation." 

One is, I think, entitled to suspect Coke of sometimes reading his own 
views into the courts' holdings by the subtle process on interpretation and 
stress, but there is no basis for supposing he did so in this case, since 
there are no other reports to check against his version. Therefore we are 
confined to asking whether the fourth holding in Foster v. Whiscarre 
should be regarded as a dictum. Assuming the Court did repudiate two- 
witness rule Prohibitions generally, did it need to in order to fill out its 
disposition of the case? I think it is justifiable to say "No" almost flatly, 
for on the pleading it was admitted that the two-witness rule had not been 
insisted on. 

However, as I speculate above, it may have been argued (a) that eccle- 
siastical courts are not entitled to their evidentiary standards for the pur- 
pose of trying "common law incidents" and (b) that ecclesiastical courts 
so notoriously have discrepant standards that it makes no difference 
whether a particular court actually insists on two witnesses (and likewise 
no difference whether accepting one witness would insure plaintiff-in- 
Prohibition's victory.) This argument can be rebutted by rejecting propo- 
sition (a) as well as by rejecting the rest. To that extent, it was relevant to 
hold generally that ecclesiastical courts are entitled to their evidentiary 
standards. In sum, Foster v. Whiscarre is legitimate authority for the 
Cokean view of two-witness rule Prohibitions, but the case is too special 
to count strongly against contrary precedents. 
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In a case of 1595, 7 the Queen’s Bench refused a Prohibition based on 
the two-witness rule, but laid down a dictum for a related situation up- 
holding such Prohibitions. An administrator was sued by the intestate’s 
child for the share of the estate he was entitled to by law. The administra- 
tor pleaded that the father had made a nuncupative (oral) will, in which no 
executors were appointed; that by that will he had devised a term of years 
to the administrator, by reason of which he had taken administration (pre- 
sumably the term was the greater part of the estate); and that he had only 
one witness to prove the nuncupative will. As in some other cases, it is 
not clear from the report whether the surmise said that the ecclesiastical 
court actually had disallowed, or surely would disallow, the proof by one 
witness. In any event, Chief Justice Popham and Justices Clench and Fen- 
ner opposed a Prohibition. Their reason was that the common law took no 
notice of wills without executors. 

In other words (I take it): As far as the common law is concerned, this 
case present a mere intestate estate, committed to an administrator and 
subject to such claims as the child’s portion sued for here. Whether the 
ecclesiastical court is free to take account of a nuncupative will without 
executors is a question that does not arise. It is certainly free to impose its 
own evidentiary requirements on such a will -- i.e., not to take account of 
the will unless it is supported by at least two witnesses. (I put it this way 
because there might be a question as to the ecclesiastical court’s liberty to 
prefer a nuncupative devise over a child’s portion, if it had proposed to do 
so and if the child had objected. It did not propose to do so here, because 
the administrator failed to clear the hurdle of the two-witness rule.) 

The decision makes such overwhelming sense that it cannot be said to 
go against the grain of the contemporary cases favoring two-witness-rule 
Prohibitions. Even if a nuncupative devise ought in principle to be pre- 
ferred over ordinary claims to an intestate’s estate, the two-witness rule 
would be highly defensible as a protection against fraud. What more 
likely that someone will appear claiming that an apparent intestate made 
an oral will on his deathbed, seeking thereby to defeat the interests of 
those entitled to de jure shares of the estate? Surely it is wise to insist 

7 H. 37 Eliz. Q.B. Lansd. 1073, f.153b; add. 25,200, f.l16. 
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that he have two witnesses to back him up before his claim is taken seri- 
ously. A single confederate is too easy to find. By dictum, however, the 
judges reindorsed their general proclivity to block enforcement of the 
two-witness rule: If a man makes a will and appoints executors, and the 
estate is subsequently committed to an administrator because the execu- 
tors refuse to serve, Prohibition lies if the two-witnesses rule is used to 
prevent payment of legacies. If A. sues for a legacy allegedly given him 
by the will and cannot prove the will by two witnesses, A. may (appar- 
ently) use the Prohibition to force acceptance of the single witness, even 
though he would be prohibiting his own suit. (A strong rule, not because 
of the element of self-prohibition, but because it would seem to entail that 
two witnesses cannot be insisted on for ordinary purposes of probate by 
an executor. For if an administrator appointed because the executors re- 
fuse must pay legacies on a one-witness will, surely an executor ought to 
pay legacies on such a will. Quaere.) 

The reports end with a puzzling remark by Justice Fenner, which ap- 
parently contradicts the position he had just concurred in. Fenner says 
that a common law suit Pro rationabile parte bonorum could be brought 
for the child's portion, and therefore that Prohibition lies. Whether his 
premise is right I cannot judge (the writ Pro rationabile parte lay against 
administrators in some circumstances, not universally.) I can only take 
his reasoning to be that the child could protect himself at common law 
and therefore did not need to be protected in the ecclesiastical court 
(which was the effect of denying the Prohibition.) The reports say ex- 
pressly that no one answered Fenner. If he was serious about his point, he 
must have had second thoughts. Their tendency would be to extend the 
scope of Prohibitions to block the two-witness rule. 

Save for one unlabelled report, all the Elizabethan cases considered so 
far are from the Queen's Bench. The two-witness rule also came in ques- 
tion in three Common Pleas cases, with mixed results. In the first case, 8 

plaintiff-in-Prohibition neglected to allege disallowance. Being sued for 
tithes, he surmised simply that the tithes had been leased to him for term 
of years. The Court refused to grant a Prohibition merely because a "com- 
mon law transaction'' was in question. If the ecclesiastical court will al- 

8 H. 39 El iz .  C . P .  Add. 25 ,199 ,  f .28 .  
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low the plea, it may try it, the judges said, but Prohibition lies if the plea 
is disallowed. Justice Owen (perhaps remembering what the had learned 
as a lawyer in Bagnall v. Stokes) added that Prohibition would lie if the 
ecclesiastical court insisted on two witnesses to prove the lease. No one 
contradicted him. (The Court as a whole spoke in general terms -- as if to 
say, "If the ecclesiastical judge will accept the plea as a matter of law, he 
may try it as to truth." I take it that Owen spoke up to correct the possible 
misunderstanding -- as if to say, "Yes, the ecclesiastical judge may try it 
as to truth, provided he accepts proof by one witness." There is no guar- 
antee that the other judges agreed with the proviso, but no reason to think 
they disagreed.) 

In Mallary v. Marriot 9 a parishioner being sued for tithes of pigeons 
pleaded mere payment. He sought a Prohibition on surmise that the eccle- 
siastical court insisted on two witnesses. The Common Pleas granted the 
writ, "for it would be greater [sic] inconvenience to bring two witnesses 
to prove payment of every sort of tithes" (Croke). The common sense of 
that statement is obviously strong. It is rational to demand two witnesses 
to authenticate transactions of some value and deliberateness -- wills, re- 
leases, and the like. It is abusive to impose a formal, archaic witnessing 
requirement on trivial and routine acts. A man raises enough pigeons to
owe two or three to the parson; he gives them to him, or at least does some-
thing intended as an act of donation, such as telling his servant to leave
them off at the kitchen door of the parsonage; something goes wrong -- the
parson doesn't think he has received as many pigeons as he ought to, or they
are left at the kitchen door in a defective coop and escape -- hence litigation:
Whoever may be in the right in such situations, it is burdensome to hold
the parishioner liable for the tiniest payment unless he goes to the trouble of
finding two transaction-witnesses to accompany him every time he renders
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a tithe. The parties should be allowed to fight out such petty disputes 
with whatever evidence they can produce. On the other hand, as I argue in 
the case of "mere payment" of a legacy above, it stretches the two-witness- 
rule Prohibition farther to use it in this type of case than where the 
authentication of "common law transactions" is in question. Foolish rule 

9 P. 41 Eliz. C.P. Croke Eliz., 667; Moore, 909. 
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it may be, but why should the ecclesiastical courts not be free to make a 
rule whose practical effect is to require a degree of formality and public- 
ity in paying tithes, the parishioner bearing the risk if he fails to observe 
that standard of care? It is easier to say why ecclesiastical courts should 
not be free to impose super-standards of formality and caution on men 
who make leases and releases, for they have a right to base their expecta- 
tions on common law standards. In one way, it is unnatural to demand 
two witnesses to petty tithe payments; it is perhaps unnatural in a still 
more serious way to ask a man to remember that he must get two wit- 
nesses today, when he releases a legacy, whereas yesterday, when he re- 
leased an obligation worth twice as much, no such caution was necessary. 

The third Common Pleas report, Blackwel's Case, 10 turns the other 
way. Here, a parson claimed that a parishioner denied him access to 
tithes. A number of cases involve this substantive point. The parishioner's 
duty was basically to cut and set out tithes in the field; it was the parson's 
responsibility to come and get them. But the parishioner also had the ob- 
vious ancillary duty not to deny the parson reasonable access to the field. 
In the instant case, the parson did not claim that the parishioner had failed 
to "sever and expose" the tithes, but maintained that he had locked the 
gate so as to make them unreachable and thereby had in effect failed to 
render the tithe. The parishioner sought a Prohibition on the theory that 
set-out tithes are turned into chattels and therefore removed from ecclesi- 
astical jurisdiction. In other words, having admitted that the tithes were 
set out, the parson's only complaint, on the score of the locked gate, was 
wrongful detention of his goods, for which he must sue at common law. 
The Common Pleas denied the Prohibition (in accord with the best opin- 
ion on this sort of case.) Though the premise (that severing tithes converts 
them into the parson's secular property) was indisputable, the Court held 
that an ecclesiastical suit for non-payment could still be brought. This 
conclusion was based on the statute of 2/3 Edw. 6, c. 13, section ii, which 
affirmed the parson's right to demand tithes as unpaid when the parishioner
had "paid" in a nominal way and then made it impossible to get physical 
possession. 

10 T. 43 Eliz. C.P. Croke Eliz. 844. 
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Having lost on the theory he elected, the parishioner told the Court that 
his proofs had been disallowed. The surmise said nothing about that. 
Counsel perhaps hoped that the Court would go outside the record to as- 
certain whether any disallowance of evidence had occurred, or would pre- 
sume that it had; perhaps counsel only wanted an indication as to how a 
two-witness-rule surmise might fare. The Court was in any event dis- 
couraging. If the proofs were disallowed, the judges said, the remedy 
would be by appeal. Not too much can be made of this dictum, for the judges 
were not facing the hard fact of alleged. insistence on the two-witnesses 
rule. In all probability, they did not believe for a moment that two wit- 
nesses would be demanded in this case. The parishioner's defense would 
presumably be that the gate was never locked, or not locked for a reason- 
able time after the tithes were set out, or not so locked as to constitute a 
real obstruction (locked only at night or at other times when there was 
reason not to expect the parson, the parson could have had the key if he 
had only asked, etc.) Would the ecclesiastical courts insist on two wit- 
nesses to back up every statement the parishioner made about the condi- 
tion of the gate over a stretch of time? It seems unlikely. In most 
situations where the two-witness rule came in question, it had a clear fla- 
vor of "transaction formalism": ecclesiastical courts "arbitrarily" refused 
to consider that certain transactions had occurred, or that certain docu- 
ments were authentic, unless care were taken to have the transaction or 
documents witnessed by at least two people. It is quite conceivable that 
ecclesiastical courts would have actually done what one was accused of doing
in Mallary v. Marriot above: extend the scope of "transaction formalism"
to such transactions as tithe payment, in furtherance of typical ecclesiastical
interests. Blackwel's Case presents the kind of situation in which it is
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meaningless to speak of a "transaction." It is burdensome, but rational, to
warn parishioners to take witnesses along when they pay tithes; a man cannot 
possibly be expected to provide witnesses to the unlocked condition of his gate 
over several days. An ecclesiastical court that actually insisted on the two-
witness rule in the circumstances of Blackwel's Case might indeed by correctable 
by appeal. In strictness, however, Mallary v. Marriot and Worth's Case go in 
different directions: the former to say that the two-witness rule may not be 
applied to a plea of payment of tithes; the latter to suggest that its application
to such a plea is not controllable by Prohibition -- for the parishioner's claim 
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not to have denied access was a version of the claim to have "paid," or 
satisfied his legal duty as a tithe-payer. 

A further Elizabethan case, this one from the Queen's Bench again, 
sheds an oblique light on the two-witness rule. Bray v. Partridge 11 is not a 
Prohibition case, but a common law tort suit (Action on the Case.) A pa- 
rishioner claimed to have paid his tithes in the presence of two witnesses. 
After one of the witnesses died, the parson brought a suit for the tithes, in- 
tending to take advantage of the two-witness rule. Whether he had actu- 
ally succeeded in recovering when the parishioner brought his Action on 
the Case is not clear. (Noy says the Parson had recovered; the other re- 
ports do not say so expressly.) The theory of the Action of the Case, in 
any event, was that the vexation of bringing an ecclesiastical suit for duly 
paid tithes was an actionable wrong. The parties went to trial on the gen- 
eral issue, and the jury returned a special verdict: The parishioner had 
paid the tithes, but he had not paid them in the presence of the two wit- 
nesses named in his declaration, because one of those men had died be- 
fore the tithes were paid. 

Happily, perhaps, for them (if a little unfortunately for the curious), 
the judges could avoid debate as to which of the parties the verdict fa- 
vored. For counsel were allowed to move that the action was ill-founded 
to start with (i.e., to do by way of motion after verdict what probably 
could have been done be demurrer.) One qualification must be put on 
that, however. The truth as established by verdict was that the parson had 
sued for tithes after receiving payment. The issue, accordingly, was 
whether bringing the ecclesiastical suit after payment was a tort. It was 
not the truth that the parson sued with the specific intent of taking crafty 
advantage of one witness's death. A court could conceivably hold that it 
is not a tort to sue after payment (with the vague hope of recovery and 
double payment), but that it is a tort to sue because one sees a specific 
opening for a fraudulent trick. 

I doubt, however, that the judges in our case would have made such a 
distinction. Their decision was cast in general terms: It is no tort to sue in 
the proper court without cause, and that is all that happened here. (That 

11 T. 43 Eliz. Q.B. Add. 25,203, f.341; Noy, 38; Croke Eliz. 836, sub. nom. Bray v. Patrid. 
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does not quite say it is no tort to sue without cause and with a specific 
fraudulent scheme in mind, but the Court's thinking was probably general 
enough to cover that variant. The line between vague and specific fraudu- 
lent intent is a shaky one, certainly in morality -- e.g., between suing a 
man who has paid his tithes because you know he brought no witnesses 
along and suing him because you know his witnesses just died.) The 
judges conceded that there might be circumstances in which bringing an 
ecclesiastical suit would be tortious. Chief Justice Popham thought it 
might be actionable to bring an utterly inappropriate ecclesiastical suit 
(precisely what the tithe suit here was not, however unjust it was.) Jus- 
tices Gawdy and Fenner cited a Year Book case (8 Edw.4, pl. 13) in 
which it was claimed (though not held) that a tithe suit was tortious be- 
cause it was brought in the face of a composition discharging certain land 
from tithes in exchange for the settling of other land upon a parson. The 
judges thought that case distinguishable (presumably by the theory that a 
suit for tithes from land discharged by a formal composition is bad ab ini- 
tio, hence no different from Popham's case of a utterly inappropriate suit 
for a "temporal matter".) In the principal case, the Court had no real 
trouble reaching the conclusion that there was no cause of action -- surely 
a benign conclusion, for the spectacle of common law courts awarding 
damages for causeless ecclesiastical suits, as if the ecclesiastical courts 
could not do justice, would be unbecoming in a mixed legal system. 

What does Bray v. Partridge tell us about the law of Prohibitions? It 
raises the question why the parishioner did not simply seek to prohibit the 
ecclesiastical suit, instead of embarking on a novel, high-risk tort action. 
There might be an incidental explanation (e.g., the parishioner was angry 
enough or greedy enough to "have a go" at sticking the parson for dam- 
ages), but the most likely one is that the chance of getting a Prohibition 
looked gloomy to a lawyer. And so it might have. Generally speaking, the 
Queen's Bench was pretty ready to block enforcement of the two-witness 
rule. But our only instance of such intervention in a case of mere payment 
of tithes was from the Common Pleas. A lawyer may have been aware of 
such misgivings as Coke had about two-witness-rule Prohibitions. Know- 
ing of such misgivings, on the one hand, and perceiving the obvious po- 
tentialities for abuse in the two-witness rule, he may have calculated that 
the moment was ripe for the "new approach" of a tort action. Might it not 
be promising to say to the judges, "Look, there are admittedly drawbacks 
to prohibiting ecclesiastical courts from applying their own evidentiary 
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rules in their own cases, most of all when there are 'common law issues' 
involved. Prohibition to that intent is questionable in principle, not to 
mention the danger of uncontrollable fictitious surmises. So let us grant that
Prohibition will not lie to block the two-witness rule, at least where mere
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tithe payment is in question. But then, what becomes of people who are 
actually victimized by the two-witness rule? Would allowing a tort action 
not be clean solution? Such actions would be directed at the party, not the 
ecclesiastical court -- at 'bad men' who sue when they have already been paid, 
not at ecclesiastical courts. Ecclesiastical courts have every right to their two-
witness rule; as an inducement to care and publicity in transactions, including 
tithe payment, the rule is socially useful. But surely there must be a remedy 
against those who take dishonest advantage of useful formalism. (Cf. the 
exactly parallel argument that courts of equity act only against the corrupt 
conscience of the party and respect the general utility of the common law 
rules whose strict application they frustrate.)"? Well, if such was the 
thinking, it was unpromising in the event. Bray v. Partridge stands as in- 
direct evidence that two-witness Prohibitions in tithe payment cases were 
unlikely to be granted. (Note that the Common Pleas turned one down in 
Blackwel's Case the same term.) 

My last Elizabethan case bearing on the two-witness rule is Agarde v. 
Porter.12 We have already discussed this case in connection with 
substantive disallowance surmises, because it was the occasion for 
Tanfield's important argument that misapplication of ecclesiastical law, 
or "injustice" by universal standards, can never be the basis for Pro-
hibition. Actually, the surmise in Agarde v. Porter was evidentiary, though
in a special sense. Plaintiff-in-Prohibition, an executor being sued for
a legacy, claimed that the estate was insufficient to support legacies. 
He did not surmise simply that the plea of "No assets" had been dis-
allowed, nor did he allege that he had been prevented from estab-
lishing specified facts about the estate for want of two witnesses. Rather,
he said that he had pleaded the condition of the estate -- showing its
insufficiency to bear legacies -- and offered to prove what he asserted

12 P. 44. Eliz. Q.B. Add. 25,203, f.467 (good report); Add. 25,213, f.31 (brief.) 
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by "reasonable testimony," which had been rejected. The Prohibition 
having been granted, Tanfield moved for Consultation. For one thing,
he said, the ecclesiastical court had not refused to allow "reasonable 
testimony" to prove what plaintiff-in-Prohibition claimed. For the rest,
he relied on the theory that disallowing a plea of "No assets" is an error 
by ecclesiastical standards, and hence not controllable by Prohibition. 
What concerns us here is how Tanfield extended that theory to eviden- 
tiary cases. He conceded the general legitimacy of two-witness-rule Pro- 
hibitions. He did not argue that ecclesiastical evidentiary standards 
(unlike substantive rules) can never conflict with the common law, being 
functions of a incomparable system of fact-finding: quite the contrary. He 
conceded that any instance of insistence on two witnesses to establish a 
fact which could be established without two witnesses at common law 
represents a conflict, and hence a cause of Prohibition. ("And therefore if 
the defendant pleads a thing which by their law must be proved by two 
witnesses and the party offers to prove it by one witness or by other proof 
allowable in the common law, which they of the Court Christian refuse, a 
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Prohibition lies." In the instant case, however, Tanfield maintained simply 
that ecclesiastical evidentiary standards did not conflict with the common
law. The surmise did not say that two witnesses had been insisted on to prove 
any particular fact, only that "unreasonable" evidentiary demands had been 
made; Tanfield maintained that the ecclesiastical rules applicable to the 
case at hand were perfectly compatible with the common law. If they had 
somehow been unreasonably applied, the remedy was by ecclesiastical 
appeal. Specifically, in this case all the executor wanted to prove was that 
the estate owed certain debts which, added up, rendered it insufficient to 
pay legacies. According to Tanfield, ecclesiastical courts would let debts 
under 40/ be proved by the executor's own oath; for debts over that 
amount, they would accept one witness plus the executor's oath. "And 
that" said Tanfield, "is reasonable proof as the common law would allow." 
(N.b. There is no exact way of comparing rules suited to the jury system 
with rules suited to the witness system. It cannot be said that the com-
mon law required one witness plus the oath of the party to prove that A. owed
B. £10. A strict statement of Tanfield's position would be: "Ecclesiastical 
courts may not erect serious formalistic barriers to establishing facts,
but that does not mean they may not have any 'minimum evidence' re-
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quirements. A common-sense test should be applied to ecclesiastical re-
quirements. If it is pretty unlikely that less evidence than the ecclesiastical 
courts will accept would convince an honest jury without knowledge of its 
own, then ecclesiastical standards should be considered sufficiently accordant 
with the common law. A jury would be more than justified if, say, it refused 
to believe that A. owed B. £10 when only one man so testified and the party 
claiming that the debt existed was known to be unwilling to verify his 
claim under oath. Therefore the ecclesiastical requirement of one witness 
plus the oath of the party is fair enough. In the case of a very petty debt, 
of the sort people are likely to contract without bothering to have wit- 
nesses present, a jury might justifiably have lower expectations -- enough, 
as it were, that the party claiming that the debt exists has an honest face or 
reputation. Ecclesiastical insistence on the bare check of an oath obvi- 
ously does not interpose an added formalistic hurdle -- if you like, it only 
scratches the surface of a specious face or inflated reputation.") 

To substantiate his version of the ecclesiastical law, Tanfield produced 
a signed certificate of the ecclesiastical judges (probably the Delegates, to 
whom plaintiff-in-Prohibition had already unsuccessfully appealed) testi- 
fying to its accuracy. The certificate also said that the rules described by 
Tanfield had been applied in this case. Therefore, if the Court was will- 
ing to take the certificate as conclusively true, it could see that the two- 
witness rule had not been applied. Tanfield clearly hoped that the Court 
would step outside the record to the extent of accepting the certificate as a 
definitive account of what had happened in the ecclesiastical court, not 
only as a authoritative statement of the law. He clearly hoped that knowl- 
edge that the two-witness rule had not been applied would be enough to con- 
vince the judges that plaintiff-in-Prohibition had no serious case, that the 
vague claim that "reasonable testimony" had been offered and rejected 
was a cover for vexations intentions -- for the certificate went to show 
that the standards by which any proffered evidence had been disallowed, 
if it had been, were perfectly "reasonable." But the stratagem did not 
work. The judges did not disbelieve Tanfield's certified statement of the 
ecclesiastical law, but they still refused a Consultation on motion: "For 
though their law be such as has been said, yet they have so many excep- 
tions to witnesses for blood, alliance, and other presumption of favor that 
it is a very difficult thing to prove anything by witnesses of which they will 
allow. And therefore the Court ordered Tanfield to plead something of re- 
cord to have a Consultation." 
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Two observations should be made on this decision. (a) In one sense, it 
stretches the disallowed-evidence Prohibition beyond its usual limits. Pro- 
hibitions were frequently granted because two witnesses were demanded; 
the Cokean vein of opinion questioned whether Prohibitions should be 
granted solely for that reason, once a matter was admitted to be within ec- 
clesiastical jurisdiction and no error of substance was laid to the ecclesiasti- 
cal court. In Agarde v. Porter, the Court was far from doubting 
two-witness-rule Prohibitions; it embraced a looser form of disallowed- 
evidence Prohibition. Strictly on the record, the Court was willing to pro- 
hibit upon a generalized complaint that "unreasonable" evidentiary 
obstacles had been put in a litigant's way. The judges were ready to pre- 
sume until the contrary was established that ecclesiastical requirements 
were "unreasonable" one way or another -- if not because of the formal- 
ism of the two-witness rule, then because of over-strict rules on the com- 
petence of witnesses. The implication is that ecclesiastical courts have no 
more right to their own position on such questions as the competence of a 
party's kinsmen to serve as his witnesses than to the two-witness rule. If 
we take into account the matter beyond the record introduced by Tanfield, 
we may say that the Court was willing to prohibit on a generalized evi- 
dentiary disallowance-surmise even though the surmise clearly did not re- 
fer to insistence on the two-witness rule, and even though there was no 
positive reason to suspect that evidence was excluded by questionable 
standards. I.e.: There was no reason to suppose that it was excluded be- 
cause of rigid rules on the competence of witnesses. The certificate sug- 
gested, though it probably did not establish definitively (even on the 
assumption of its truth), that any exclusions that occurred were based on 
the single-witness- cum -oath standard. The judges at least gave no sign of 
disputing the propriety of that standard. 

(b) On the other hand, all the Court decided was to deny Consultation 
on motion. Tanfield was encouraged to plead formally. (When the report 
says he was "ordered" to, I suppose it means he was told "If you want a 
Consultation, you must plead." The word "ordered" perhaps suggests that 
he was not so told in a hostile tone, as if to say "We do not see any likeli- 
hood of defeating this Prohibition unless by trial of the real dispute -- i.e., 
by proving at common law that the condition of the estate is such that it 
can bear legacies -- but of course we cannot stop you from trying to de- 
feat it otherwise by way of formal pleading." However, the "tone" in 
which motions for Consultation were turned down is sometimes hard to 
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detect.) Tanfield would presumably have several options other than tak- 
ing issue on the underlying dispute. (i) Traverse the disallowance. Sig- 
nificantly, the report ends with a remark by Justice Yelverton: "In some 
cases, the refusal of the plea or proof by the judges of the ecclesiastical 
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court is issuable." That is indefinite enough, but it suggests that Yelverton was 
reflecting as to whether the effect of denying the motion would be to cut 
off any real chance of returning the suit to the ecclesiastical court before trial 
on the merits. I wonder whether he was not asking that question and answer- 
ing it with the thought, "Well, defendant-in-Prohibition might deny that 
plaintiff's evidence was in fact ruled out -- though disallowance surmises 
have sometimes been held untraversable, it is not at all clear that they can 
never be contradicted." (ii) Demur. This would probably be the least 
promising course in view of the failure of the motion, but perhaps the 
Court would listen to a full-dress contention that disallowance of "reason- 
able" proof was too vague a complaint, assuming the declaration showed 
no more specifically than the surmise what evidence was offered. If it was 
more specific, the Court might hold on demurrer that there was nothing 
unreasonable about the standards implied by rejection of the evidence al- 
legedly offered. (iii) Plead essentially what Tanfield's certificate showed 
-- that the single-witness- cum -oath standard had been applied and no evi- 
dence excluded by any other standard -- absque hoc that reasonable proof 
had been disallowed. Such a plea might draw a demurrer, whereon the 
reasonableness or conformity to common law of the ecclesiastical rules 
admittedly applied could be adjudged. Otherwise, plaintiff-in-Prohibition 
would have to deny that only the single-witness- cum -oath standard had 
been applied. From such a factual dispute it would emerge whether the 
two-witness rule had been enforced and whether any rules on the compe- 
tence of witnesses figured in the exclusion of evidence. If competence 
rules were found to have figured, perhaps their reasonableness -- or the 
ecclesiastical courts' right to their own standards in that regard -- could 
be brought in question by motion in arrest of judgment. 

Since there are no further reports, there is no way of telling whether 
Tanfield adopted any of those courses or stopped trying to block the Pro- 
hibition after the failure of his motion. The very possibility that the case 
might assume various shapes upon pleading would be a good reason for 
denying Consultation on motion. It was in any event in the Court's discre- 
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tion to turn down such motions, and wise to do so if there was any serious 
doubt about the law or the facts. In short, denying the motion is perfectly 
compatible with the belief that the defendant (Tanfield’s client) probably 
had a winning case in substance. If, however, the Court’s view of eviden- 
tiary disallowance surmises had been generally dim, a Consultation on 
motion could have been justified. Denying the motion indicates receptiv- 
ity to such surmises even when they were not specifically directed at the 
two-witness rule -- a fortiori when they were so directed. 

We may now turn to the Jacobean cases on two-witness-rule Prohibi- 
tions. I propose to look at the King’s Bench and Common Pleas lines 
separately, taking the King’s Bench first. Two important testamentary 
cases arose in the King’s Bench while Lord Popham was still Chief Jus- 
tice. In the first, Harris v. Chadborne, 13 a man made a nuncupative will 
by which he left goods to Harris. Administration was originally granted 
to Harris with the will annexed to the letters of administration. (Standard 
procedure in cases where there was a will of some sort, but an administra- 
tor instead of an executor. Nuncupative wills were ordinarily reduced to 
writing after being made orally. They remained nuncupative if they were 
not written out by or for the testator and signed or sealed by him.) Sub- 
sequently, administration was transferred to Chadborne. (Why does not 
appear, probably because a nearer kinsman turned up. Such cancellations 
and regrants of administration were common, though constrained by stat- 
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ute.) Chadborne then sued Harris for the goods which he retained in the 
name of his legacy by the nuncupative will. The new administrator 
sought to get possession of all the goods of the estate which the old ad- 
ministrator had; the old administrator claimed that he was not liable to 
hand over such of the goods as represented his legacy. Harris sought to 
prohibit Chadborne’s suit largely on the ground that the ecclesiastical 
court would not recognize the nuncupative will because it was supported 
only by one witness. (“Largely”: Harris also raised a technical objection 

13 T. 3 Jac. K.B. Add. 25,209, f.49; Add. 25,205, f.15b; Lansd. 1111, f.92; Noy, 12. The first two 
MSS. are full reports, the slight differences between which are treated in the text. The other two 
reports. (sub. nom. Chaldron or Chadron v. Harris) are two nearly identical versions of a note on 
the case, giving nothing like a picture of its unfolding. 
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to the grant of administration to Chadborne. The Court thought the objec- 
tion without merit, however, so that the only serious question was 
whether the ecclesiastical court was at liberty to disregard the will for 
lack of sufficient witnesses.) 

When the Court first discussed the case, the judges disagreed. Justice 
Gawdy favored a Prohibition, but in somewhat hesitant term. He began 
by enunciating the general principle that ecclesiastical courts are entitled 
to their two-witness rule in testamentary matters, though it differ from the 
common law. But then he thought the instant case an exception, "because 
he [Harris] has no other means than to pay himself by way of retainer." 
What Gawdy meant by that is explained by Popham's rebuttal. Ordinar- 
ily, Popham explained, a new administrator is bound by the old adminis- 
trator's "untrue" (wrongful) payments. Clearly, Gawdy used that rule to 
reach his conclusion, as follows: If by color of the nuncupative will, Har- 
ris had paid a legacy to X., Chadborne would be bound -- i.e., would not 
be able to get the goods back form X. But here Harris had no way of pay- 
ing his own legacy to himself except by retaining the goods. Therefore 
Chadborne should no more be able to recover those goods from Harris 
than to recover the goods conveyed to X. in the other case, however 
wrongful the self-payment by way of retainer was (i.e., however unjusti- 
fied, owing to the insufficiency of the one-witness will.) 

Popham disagreed with Gawdy expressly, and opposed Prohibition. He 
first stated the general rule that an "untrue" payment binds the second ad- 
ministrator, then proceeded as follows: "But here it is not so, because 
there is no sufficient proof for the legacy. Ergo it does not bind the sec- 
ond administrator." I find Popham's thinking harder to get at then 
Gawdy's. My best guess would be this: The will must be treated as if it 
did not exist, since by standards which the ecclesiastical court is entitled 
to apply it is incapable of being given any effect. Harris's only pretense to 
keep the goods is that they were paid to himself as his legacy. But how 
can he so pretend when there is "no such thing" as a will? Since Harris is 
utterly unable to prove that there is any will leaving him a legacy, he must 
be supposed to hold the goods merely in the capacity of first administra- 
tor, in which capacity he has no longer any right to them. (I am confident 
enough that is Popham's meaning. The only disturbing note is the gen-
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erality of the statement "it does not bind the second administrator." Does that 
mean the second administrator could recover goods paid in the name of legacy
to a stranger, X., by the first administrator? My guess would be "No," except
in a very theoretical sense. X., like Harris, could not rely on the "nonexistent"
nuncupative will, but he could probably defeat Chadborne's attempt to regain
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the goods by showing generally that Harris paid them to him in his capacity 
as first administrator, whether or not he had color to do so. In the instant 
case, Harris could not begin to justify his retention of the goods without 
relying on the "nonexistent" will. Quaere tamen. Popham concludes his 
remarks with an incidental observation: "and if one writes a will with his 
own hand and has one witness to it, that is sufficient because there is in 
effect (come) a double proof by the spiritual law." Add. 25,205 adds the 
further phrase "and this the spiritual law allows." Presumably Popham 
said this way of contrast with the principal case: A nuncupative will re- 
duced to writing and supported by one witness is no good; a will written 
by the testator and supported by one witness is good. What he would have 
concluded if the contrasting situation came in question is a matter of some 
interest, though undeterminable. The further phrase in Add. 25,205 gives 
the remark the force, "Ecclesiastical rules on the witnessing of wills are 
not unreasonably rigid. Our intervening in this case would be easier to 
justify if they were, for then we would perhaps have no better course than 
to fall back on common law standards -- to say that obstacles which we 
would not put in the way of establishing acts ought not to be interposed by
ecclesiastical courts either. But in reality the ecclesiastical rules make perfectly 
good sense. They demand two witnesses in the case of a nuncupative will, 
where there is obvious danger of fraud, but are satisfied with one for the 
purpose of establishing that a will was actually written by the testator. The 
mere fact that the rule on nuncupative wills is formalistic or cautionary in a 
sense for which there is no precise common law analogy is no basis for 
complaint on our part." Thinking this way, what would Popham do if it were 
alleged that an ecclesiastical court had disallowed a will written by the 
testator and supported by one witness? Would he say that if any such dis- 
allowance had actually occurred it was a violation of ecclesiastical stand- 
ards, remediable by appeal? Or prohibit on the ground that the 
ecclesiastical court had displayed the kind of rigidity on whose absence 
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its right to handle testamentary cases by its own standards depended? 
Those must remain questions. 

Justice Fenner's remarks seem to respond to the last of Popham's 
points as I construct them above. Fenner did not say positively that he fa- 
vored a Prohibition, but he asked a fundamental question about the eccle- 
siastical courts' right to their own standards in testamentary cases (in 
contrast to Gawdy, who conceded that right while favoring a Prohibition 
in the instant case.) Fenner invoked the commonplace historical view that 
ecclesiastical jurisdiction over wills was not an ancient or inherent facet 
of spiritual authority (a view supported by the fact that testamentary juris- 
diction was temporal in other countries.) If, Fenner asked, the ecclesiasti- 
cal courts' jurisdiction is a latter-day delegation of authority originally in 
the common law, why should common law standards of evidence not be 
binding on ecclesiastical courts? ("The King's courts now of late time re- 
mit the probate of wills to the spiritual court, and at common law one wit- 
ness suffices. Why not in the spiritual court, which has its authority from 
us?") Taken as a specific response to Popham's views as stated above, 
this would say, "Quite regardless of whether ecclesiastical standards for 
proving will are reasonable, or unduly rigid, or in flagrant conflict with 
the 'spirit' of the common law, have they any right to vary from the com- 
mon law at all? In other fields -- tithes, perhaps -- ecclesiastical rules 
may have what amounts to a prescriptive right to vary (subject, like other 
prescriptive rights, to control if the variance is excessive, or utterly unrea- 
sonable, or deleterious to men's common law interests and expectations.) 
But is that the case in the testamentary field?" 

The three judges whose opinions are reported being thus divided, the 
case was adjourned. Later, with Justice Gawdy absent, the Court denied 
the Prohibition. Fenner need not have been converted to Popham's opin- 
ion, for the two judges who are not heard from individually, Yelverton 
and Williams, could have concurred with the Chief Justice to make a ma- 
jority. The case is strong authority for ecclesiastical courts' right to de- 
mand two witnesses to prove a nuncupative will (and note that Gawdy did 
not dispute that, whether or not he would have held out for his dissent if 
he had participated in the final decision.) 

The Add. 25,205 report of Harris v. Chadborne, after giving the 
judges' initial opinions, goes on with (a) a summary of a later case (Hill v. 
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Browne, H. 3 Jac.); (b) a speech labeled "Tanfield"' (c) brief notes of re- 
lated recent Common Pleas opinions. Though it is impossible to be sure, I 
take it that the remark by Tanfield was in Hill v. Browne, in which event 
he spoke as a judge, having just been appointed to the Bench. 

In Hill v. Browne, a man wrote his will with his own hand, but named 
no executors. Administration was accordingly granted with the will an- 
nexed. A legatee sued the administrator. A Prohibition was granted on 
surmise that the ecclesiastical court would not allow the legacy because 
there were not two witnesses to support the will. Assuming this to be a 
definitive and unanimous decision, it bears strongly on the question raised 
by Popham's opinion in Harris v. Chadborne: If an ecclesiastical court 
will not allow a will written by the testator and supported by one witness, 
should it be prohibited.? Hill v. Browne seems to say "Yes" -- i.e., 
that such a disallowance is not an error remediable only by appeal. There
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is a difference to worry about, however. We encountered the view
above that a will without executors is no will, so far as the common law
is concerned. Noy's brief report of Harris v. Chadborne says that the 
Court agreed on that proposition, with the qualification that legatees may 
recover if the executorless will is annexed to the letters of administration. 
Strictly speaking, Hill v. Browne would only decide that, having annexed 
the executorless will, the ecclesiastical court was not free to block lega- 
cies by evidentiary rules stricter than (by Popham's presumption) it 
would apply to the same will with executors. In other words, once an ex- 
ecutorless will is attached to the letters of administration it is to be treated 
as a proper will to all intents and purposes (hence provable by one wit- 
ness if written by the testator); it must not be subjected to the proof re- 
quirements appropriate to nuncupative wills. Prohibiting to enforce that 
point would not in strictness amount to interfering with ecclesiastical can- 
ons of proof. It would be interfering with ecclesiastical autonomy in the 
testamentary field, but rather to a substantive end than an evidentiary one. 
The decision would not say, "You must let wills written by the testator be 
proved by one witness or risk Prohibition"; but, "You must not treat ex- 
ecutorless wills as nuncupative once you have annexed them." It does not, 
of course, follow that the Court in Hill v. Browne actually made this dis- 
tinction. It may have intended to insist by way of Prohibition on the rule 
that Popham laid down in Harris v. Chadborne (and expected that ecclesi- 
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astical courts would not question): The testator's writing plus one witness 
suffices. 

Tanfield's remark in Add. 25,205 consists only of a citation of Bagnall 
v. Stokes (for its dictum, its significant point). Taking Tanfield as a judge 
speaking in Hill v. Browne: His merely citing a case says nothing abut his 
opinion, but relying on Bagnall v. Stokes suggests that the problem was 
seen as evidentiary. Bagnall v. Stokes could only be loosely relevant, as 
general authority for intervention to block application of the two-witness 
rule. Intervention to block its application to a release of a legacy, argu- 
ably a "common law transaction" (Bagnall v. Stokes), does not necessar- 
ily entail intervention to prevent its being applied to the authentication of 
a will of personal estate, arguably a "merely spiritual" transaction. To the 
Common Pleas opinion noted in Add. 25,205 we shall return when we 
take up that court. 

The King's Bench was divided in Harris v. Chadborne, but the split 
was not altogether stark, since Justice Gawdy did not dissent on the two- 
witness rule as such, and there is no certainty that Justice Fenner dis- 
sented in the end. In the very well-reported Armiger Brown v. 
Wentworth, 14 the Court was cleanly split. In the latter case, a Prohibition 

14 T. 4 Jac. K.B. Yelverton, 92; Lansd. 1111, f.241b; Harl. 1631, f.329b; Add. 25,205, f.46b. All 
four reports are good, and there are no conflicts of substance among them. Yelverton and Add. 
25,205, however, essentially synthesize the majority and minority positions, whereas Lansd. 
1111 and Harl. 1631 go judge-by-judge and occasion-by-occasion. My exposition is accordingly 
based on the latter two MSS. Those MSS. do not give exactly the same picture of the stages of 
the discussion. My account combines them into what seems a probable narrative of the case's 
unfolding. Nothing in substance depends on the details of the narrative. The two reports compare 
as follows: 
(1) Lansd. 1111 starts by stating the case. Then it gives speeches by Popham, Fenner, and 
Tanfield, in that order. Then comes the notation "another day," after which Yelverton speaks in 
favor of the Prohibition (majority position), followed in order by Tanfield, Fenner, Williams, and 
Popham. Then, with the notation "afterwards" the reporter gives the outcome -- viz., denial of the 
motion for Consultation and demurrer by the defendant-in-Prohibition. The report ends with a 
summary of Peppes's Case (cf. Note 3 above). 
(2) Harl. 1631 does not state the case, but says it was moved "as before." The MS. does not 
contain an earlier entry on the case, but it is clear that it was brought up on a previous occasion. I 
take the first exchange in Lansd. 1111 (Popham, Fenner, Tanfield) to relate to that previous 
occasion. and Harl. 1631 to represent the second discussion. Harl. 1631 runs Popham, Williams 
(inconclusively), Fenner, Tanfield, Popham (disputing Tanfield's interpretation of Lloyd's Case), 
Yelverton leaning Popham's way, Popham again. Then comes the specific note that three days 
later Yelverton changed his mind and made his argument on the Fenner-Tanfield side (in favor 

249 



The Writ of Prohibition: 
Jurisdiction in Early Modern English Law 

to block application of the two-witness rule was upheld, 3-2, on motion 
for Consultation. Although the issues in the two cases were not the same, 
they meet sufficiently at a certain level of abstraction to permit the fol- 
lowing formulation: In Brown v. Wentworth, Justice Fenner, who in Har- 
ris v. Chadborne expressed principled objection to the two-witness rule in 
all testamentary cases, carried Tanfield (Gawdy's replacement) with him 
and won over a somewhat wavering Yelverton; Popham, who opposed in- 
terfering with ecclesiastical evidentiary canons in both cases, carried 
Williams with him into vigorous dissent. However, no two of the judges 
saw Brown v. Wentworth in exactly the same way, and that case can be 
compared with Harris v. Chadborne only "at certain level of abstraction." 

The facts of Brown v. Wentworth were as follows: "An esquire of Suf- 
folk who was killed by his servant" made a will with executors. Then he 
made a second will without executors, revoking the first, after which he 
was killed. Administration was committed to Brown with the second will 
annexed. Wentworth sued Brown for a legacy left to him by the first will. 
Brown pleaded that the first will was revoked, then got his Prohibition on 
surmise that he was not allowed to prove it by one witness -- i.e., was not 
allowed to prove the revocation by producing the second will in the testa- 
tor's handwriting, plus one witness and (which he also offered) "compari- 
son of hands and such like" (i.e., physical evidence tending to verify that 
the document was actually written by the testator.) As the case was dis- 
cussed, the issue was: Should the ecclesiastical court be prevented from 
insisting on two witnesses to prove revocation of a will? In other words, 
nothing was made of the peculiar features of the case -- the fact that the 
act of revocation was comprised in an executorless will, and that that will 
was annexed to the letters of administration. Fitting the MS. reports to- 
gether to give an exact picture of the progress of the discussion presents a 
few problems. I shall tell the story in what seems the probable order. 
Whether it is precisely correct does not affect the content of the judges' 
views. 

of the Prohibition.) Then, with the notation "another day," come speeches by Tanfield. Fenner, 
Williams (decisively on Popham's side), and Popham. No result is reported. I take it that Lansd. 
1111 telescopes the later discussions while Harl. 1631 spells them out stage by stage. 
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When the motion for Consultation was first discussed, Chief Justice 
Popham stated his basic opinion firmly: Proving revocation of a will is no 
different in principle from proving a will. Both are properly ecclesiastical 
matters. The ecclesiastical court having exclusive jurisdiction over both 
questions -- "Did A. make this will?" and "Did A. revoke this will?" -- it 
is "against reason" to prevent the ecclesiastical court from applying its 
own evidentiary standards in deciding them. On this rock, Popham edi- 
fied a few explanations and qualifications. (a) Lest it be said that the two 
questions are not on the same level: Revocation is, as it were, implicit in 
probate. It makes no sense to hold that two witnesses may be demanded 
for probate, but not for a question which may expressly arise in probate 
proceedings (if someone comes forward to contest probate by attempting 
to show revocation), and which otherwise is implied in the probate ques- 
tion ("Is this actually A.'s last -- i.e., unrevoked -- will?"). And surely two 
witnesses may be required for probate. (" ... for it is a necessary matter in 
the probate of a will to prove whether it is revoked or not, and probate ... 
will be by two witness, and no Prohibition lies.") 

(b) Lest it be doubted that insistence on two witnesses for probate 
should be permitted: Objection to permitting it is likely to arise from con- 
cern about common law interests. In practice, the ecclesiastical courts did 
not throw out uncontested wills for lack of two witnesses. They provided 
a form for a kind of prima facie probate, whereby an executor without 
two witnesses could establish the will and enter on his office. Such an ex- 
ecutor could, however, be challenged to prove the will per testes, and 
then he must produce two. If he failed, the estate would be committed to 
an administrator, as if the decedent had died intestate. It is at this point 
that doubt about the desirability of allowing enforcement of the two-wit- 
ness rule may arise. For suppose the executor who loses his office by vir- 
tue of the rule has already dealt with the property of the estate, as by 
selling goods or releasing debts. Will the vendee or releasee be hurt? "No," 
Popham replies. For if the administrator sues at common law for the debt  
released or goods sold, the releasee or vendee need only plead the will. If 
he can prove it by common law standards, he will win. Therefore no one 
will be hurt at common law as a result of enforcement of the two-witness 
rule for ecclesiastical purposes. Therefore the common law has no inter- 
est in blocking the rule. 
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(c) Lest it be objected that ecclesiastical courts are simply not always 
permitted to enforce the two-witness rule in cases properly brought there, 
as Popham's general language might suggest they should be: Here Po- 
pham made a tentative concession. "It may be" ( only "may be") that when 
such things as contracts or land transactions come in question in ecclesi- 
astical suites "collaterally" they must be tried by common law standards, 
under pain of Prohibition. In other word, the two-witness rule is objec- 
tionable, if at all, only when it is applied to a "common law issue." Revo- 
cation of a will, like the truth of a will in probate proceedings, is in no 
sense a "common law issue." Making a will and revoking one are "noth- 
ing more than the testator's disposition as to who will have his goods af- 
ter his death," and of such dispositions the common law takes no direct 
notice. Testamentary matters become of interest to the common law -- 
hence on a level with conveyances, contracts, and the like -- only when 
executors and administrators start to deal with the estate, when "disposi- 
tion" gives way to "execution." It simply does not follow that because 
Prohibitions are sometimes properly used to block the two-witness rule, 
they may always be so used. 

(d) Lest the problem of the mixed will be introduced as an objection: 
Here Popham made a large concession to the common law's power to 
protect its interests. If probate of a will comprising both land and goods is 
refused, or if a claim that such a will was revoked is disallowed, Prohibi- 
tion lies for all (not, as the competing theory held, only quoad terram.) 
Ecclesiastical courts should not (I take it from Popham's formulation) be 
prohibited from so much as touching such a will, but they should be pro- 
hibited from making any negative judgment on it (judging it revoked or 
no will) to the possible prejudice of common law proceedings on the 
same will. Whether such a negative judgment resulted from the two-wit- 
ness rule or something else would (I take it) make no difference. But 
nothing follows as to this case from the mixed-will case. Ecclesiastical 
courts cannot be given a free rein with mixed wills precisely because 
common law interests should not be exposed to the harm which applica- 
tion of ecclesiastical standards might indirectly do them; no common law 
interest depends on the bare question whether or not a will of personal es- 
tate was revoked. 

Fenner, the senior puisne Justice, spoke after Popham, directly to the 
contrary. In his first speech, Fenner took issue solely and flatly on Po- 
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pham's argument that probate and revocation are indistinguishable: " ... al- 
though the probate ... belongs to ecclesiastical courts, yet the revocation 
does not, for that is to prove that there is not any testament. And if one 
devises diverse legacies, and afterwards he says that his will is that J.S. 
shall not have his legacy, it seems to me that this revocation will be tried 
according to the course of the common law." In other words, "This will 
was revoked" means "There is no will for the ecclesiastical court to pro- 
bate -- no basis for any ecclesiastical proceedings having to do with this 
document, even its bare authentication." Therefore, whether "This will 
was revoked" is a true statement is in no proper sense an ecclesiastical 
question, suitable for trial by ecclesiastical standards. It is rather a ques- 
tion as to whether there is any ecclesiastical question. ("No proper sense": 
Does Fenner mean that Prohibition lies on the bare surmise that an al- 
leged will was revoked, or that the ecclesiastical court may try the revoca- 
tion provided it does not insist on the two-witness rule? If the latter, there 
is obviously a sense in which "Was this will revoked?" is an ecclesiasti- 
cal questions -- i.e., a question which an ecclesiastical court may deter- 
mine even though one party objects. It is not, however, an ecclesiastical 
question in the strict or proper sense that how it is determined is of no 
concern outside the ecclesiastical system. In connection with Fenner's 
thinking, cf. the modus: Does claiming a modus amount to claiming that 
the tithe suite was void ab initio, in which case there is no sense in which 
"Does this modus exist?" is an ecclesiastical question. Or does claiming a 
Prohibition on the basis of a modus only amount to claiming that the ec- 
clesiastical court is incompetent, or notoriously unwilling, to try one sort 
of question within its jurisdiction?) 

Justice Tanfield spoke next, making an argument in support of Fen- 
ner's position. Tanfield took the rule in Bagnall v. Stokes as his premise 
(without citing the case specifically though he did so as a later point in the 
discussion): Two witnesses may not be insisted on to prove a release of a 
legacy. Is a revocation not like a release, Tanfield asked.(" ... and as a re- 
lease is a discharge of the legacy, so is a revocation an annulling of the 
will.") I.e.: Both a legatee's release and a testator's revocation are "nega- 
tive" acts -- acts which, if they actually took place, go to destroy ecclesi- 
astical claims or remove the need for ecclesiastical proceedings. 
Therefore whether they took place is not properly an ecclesiastical ques- 
tion, not a question arising out of claims or proceedings that can be said 
to be before the ecclesiastical court -- in accord with Fenner's opinion. 
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At the least, it would be anomalous to treat releases and revocations dif- 
ferently. (If they should be treated the same way, note the implication 
that the ecclesiastical court should try the revocation provided it waives 
the two-witness rule. For no one pretended that releases were not triable 
in ecclesiastical courts on that condition, and Bagnall v. Stokes held ex- 
pressly that the ecclesiastical court should be prohibited only on a clear 
surmise that it had insisted on the two-witness rule.) Yelverton and Wil- 
liams are reported the have doubted what Tanfield said -- in just what re- 
spect does not appear. 

On what I take to have been the second discussion of the case, Popham 
repeated his basic point. Williams spoke to two incidental points, without 
showing his hand on the principal case. On the question of mixed wills, 
Williams said that ecclesiastical courts should be prohibited only quoad 
terram if there is only one witness to prove the will (contrary to what Po- 
pham said on the first hearing.) Secondly, Williams affirmed the rule of 
Bagnall v. Stokes on legacy releases, which Popham and Yelverton are 
reported to have conceded. Popham did not dispute the premise of Tan- 
field's argument from the release to the revocation, though he rejected 
the argument itself. 

Justice Fenner spoke again, this time switching from his narrow logical 
distinction between probate and revocation to the broad historical argu- 
ment he had used in Harris v. Chadborne: "[Disallowing the revocation 
for lack of a second witness] is contrary to the law of England, from 
which they have their power to probate testaments, which at the begin- 
ning did not belong to them, wherefore they ought to pursue the form of 
our law, and so it is for the revocation." Two points should be observed 
here: (a) Whatever independent validity the distinction between probate 
and revocation may have, Fenner's historical argument removes the dif- 
ference. He all but explicitly says what the argument implies: Because 
testamentary jurisdiction originally belonged to the common law the two- 
witness rule has no place in any testamentary proceedings, probate or 
revocation. (b) If the common law delegated testamentary jurisdiction to 
the ecclesiastical system, it presumably delegated authority to decide 
claims of revocation as well as probate power, both with the proviso that 
common law evidentiary standards be observed. At least there would 
seem to be no reason for assuming the contrary. Therefore, Prohibition 
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should lie in a revocation case only on surmise that the evidentiary pro- 
viso had been broken. 

Tanfield spoke next. Relying on a Lloyde's Case, he distinguished pro- 
bate and revocation as follows: Probate is an inherently "spiritual" func- 
tion, revocation a temporal act, properly speaking within common law 
jurisdiction (hence, for the purposes of the principal case, to be deter- 
mined by common law evidentiary standards even though literally tried in 
the ecclesiastical court.) For ecclesiastical courts should be prohibited in 
toto from determining a claim that a mixed will was revoked, whereas 
they should only be prohibited quoad terram from probating a mixed will 
-- so held in Lloyde's Case. 

Popham then intervened, once again to accept Tanfield's premise and 
dispute his conclusions: Admittedly the ecclesiastical court was prohib- 
ited in in toto in Lloyde's Case, where revocation rather than probate was 
involved. But no radical distinction between probate and revocation fol- 
lows from that. The reason why the Prohibition was total in that case was 
simply that an ecclesiastical trial quoad bona might prejudice subsequent 
common law litigation about the land. We have seen an indication that 
Popham favored total Prohibitions in mixed-will cases when only probate 
was in question. If (in accord with Williams's opinion above and prevail- 
ing authority) Popham would not have insisted on the latter point, he 
would still have a perfectly good explanation of Lloyde's Case. For it is 
quite arguable that an ecclesiastical trial on the specific, indivisible, and 
controverted claim that a document was revoked would be more likely to 
prejudice common law litigation than mere probate proceedings, ostensi- 
bly going only to as much of the will as concerned goods. In other words, 
one can reasonably say that there is a practical distinction between pro- 
bate and revocation, in the context of deciding whether total Prohibition 
is necessary to avoid prejudice, while still maintaining that there is no es- 
sential distinction. 

Save for one further remark by Popham (repeating, with an unspecific 
citation, his earlier point that application of the two-witness rule to pro- 
bate will not hurt people who have had dealings with a temporarily in- 
stalled, later ousted executor), the only other speech on the present 
occasion was by Yelverton. He said briefly and generally that he could 
see no difference between probate and revocation -- if wills are "spiri- 
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tual," so are revocations of wills -- clearly implying agreement with Po- 
pham. Three days later, however, (Harl. 163 l specifies the three days), 
Yelverton changed his mind. He now announced his opinion that revoca- 
tion of a will in an inherently temporal act. It may be tried by ecclesiasti- 
cal courts if it comes up obiter in ecclesiastical litigation -- like leases, 
contracts, etc. -- but then common law evidentiary standards must be ob- 
served. Beyond that basic point, Yelverton contributed a slant of his own 
on the case: "...in all cases where the temporal court could have jurisdic- 
tion and the ecclesiastical also, the temporal will be preferred, as it ap- 
pears in all our books that when trials are to be by both laws, that only 
will be put in issue which is triable by the common law, as induction will 
be put in issue and not institution." Harl. 1631 says that Yelverton "put 
several cases" to sustain this point, unfortunately without telling what 
they were. 

Yelverton's thinking is of interest for the frame of the case. Holding 
the "swing" vote, he shows symptoms of a troubled judge -- searching his 
books, looking for an approach to the case that would be a little more sat- 
isfying than anything he had heard. What he found seems to me a some- 
what softened version of the Fenner-Tanfield position. Yelverton did not 
quite want to say that revocation and probate are miles apart (logical po- 
lar opposites, as it were) or that ecclesiastical authority in testamentary 
cases is by the gift and at the sufferance of the common law. He preferred 
to think in terms of priorities in the event that jurisdictions with conflict- 
ing rules overlap. Yelverton did not want to say that ecclesiastical courts 
have, in strictness, no business deciding claims of revocation, or that a 
claim of revocation goes to deny that there is any testamentary matter for 
the ecclesiastical court to take up. He preferred to see the revocation 
claim as an "incident," like any other, of an ecclesiastical cause -- a mat- 
ter arising, something that must be decided by someone before the suit 
can be disposed of. Once it is seen that way, the question arises whether 
the "incident" should be tried by common law or ecclesiastical standards. 
The question is a real one (as Popham admitted in the discussion of this 
case), for it was plainly not the law that ecclesiastical courts are always 
free to try "incidents" of their own suits by their own rules. How does one 
decide? It seems to me that the thrust of Yelverton's remarks is to pro- 
pose a rule of thumb close to "When in doubt prefer the common law." 
The nicer formulation would be: "In cases of ambiguity -- where there is 
a legitimate sense in which an issue may be seen as concerning, or appro- 
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priate to, the common law -- take it as a 'common law issue' for the pur- 
pose of evidentiary standards; blot out the sense, though that may be le- 
gitimate too, in which it may be seen as an ecclesiastical issue." (With 
such a formulation in mind, Yelverton's analogy with benefice-law 
makes a kind of sense. In many cases, whether a clergyman was installed 
in a benefice was both a matter of whether he was instituted -- a "spiri- 
tual" act -- and of whether he was inducted -- a "temporal" one. Common 
law policy was to resolve the problem whether such cases were primarily 
about induction or about institution by "blotting out" the latter and forcing 
common law litigants to take issue on the former.) 

Whether revocation of a will ought to pass Yelverton's test is question- 
able. Popham would certainly say it does not, without necessarily disput- 
ing the test as such. For Popham saw no ambiguity, no legitimate sense in 
which revocation of a will of personalty touched the common law. It 
seems to me that an argument can be made, however, though no one in 
the reports makes it in these terms. It is, after all, true that whether a will 
was revoked could affect people's interests -- most notably those entitled 
to intestate succession. Often, surely, the motive for revoking a will is to 
restore to grace the near relatives who would take an intestate estate, or at 
least to withdraw benefactions which the decedent once wanted to bestow 
at the expense of his wife and nearest kin. The rights of intestate succes- 
sors were ecclesiastical, in the sense that suits to obtain administration 
and recover shares of the estate must be brought in ecclesiastical courts. 

However, the freedom of ecclesiastical courts to deal with intestate es- 
tates was severely hedged in by statute. The common law frequently in- 
tervened to see that the statutes were observed, and that the interests of 
wives and children, which the statutes protected, did not suffer. There is 
a sense in which the common law had a kind of tutelary interest in the in- 
testate successors. Applied to probate, the effect of the two-witness rule 
was to make wills harder to establish, to insure that intestate successors 
were not deprived of their due by false or dubious wills. Applied to revo- 
cation, the effect would be to make wills harder to break. Perhaps the 
common law's "tutelary interest" is strong enough to justify insisting that 
an issue of revocation is a common law issue. That may be an interest at 
least equal to the interest in protecting executors who say that legacies 
have been released but cannot produce two witnesses. It is probably true 
that intestate successors were a good deal safer with ecclesiastical courts 
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than executors trying to defeat legacies. One should not assume too much 
about reality on the basis of the lawyerly arguments in Brown v. 
Wentworth. Granting a Consultation in that case would not necessarily 
lead to recovery of the legacy. Indeed, the legatee would seem to have a 
shaky case, for he was suing an administrator for a legacy bequeathed by 
a will other than the one attached to his letters of administration. The ef- 
fect of a Consultation would only be to leave the ecclesiastical court free 
to struggle with a complicated case as it saw fit, and free to prevent the 
administrator from pleading revocation of the first will -- whatever other 
defenses he might have. 

The same point can be made for more normal circumstances. To hold 
that ecclesiastical courts may insist that claims of revocation be supported 
by two witnesses does not necessarily mean that intestate successors and 
beneficiaries of wills made after revocation of a former will would suffer 
in practice. It does not mean that the first executor who could find two 
people to swear to his will would be absolutely safe against claims of 
revocation unsupported by an equal number of oath-helpers. How the ec- 
clesiastical courts actually handled complex testamentary situations when 
left to themselves is an obscure question. However, the "tutelary interest" 
runs a certain risk if the ecclesiastical courts are left to themselves. That 
may be reason enough to prohibit, or as good a reason as was ever avail- 
able in two-witness-rule Prohibition cases. The arguments above were not 
to all appearances made in Brown v. Wentworth. I am not sure the values 
they touch on can be left out of account as sub-surface influences. Anxi- 
ety lest the shades of gentlemen who thought better of their benefactions 
be offended, and the kinsmen likely to gain from revocations be harmed, 
may have tipped the balance in a tight case. Justice Yelverton, who did 
the tipping, at least provided the framework in which those motives can 
be given explicit recognition. 

At the final discussion of Brown v. Wentworth, Tanfield and Fenner 
restated their position without significant additions. Justice Williams now 
declared himself on Popham's side. Williams, like Yelverton, shows 
signs of perplexity and research. He cited some Year Book authority for 
the generalities of the Popham position (that ecclesiastical courts may try 
the issues that arise in their cases -- as much as the old books would 
show, but bringing them in perhaps lent some extra conviction to the ap- 
plication of those generalities which Popham worked out for the present 
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case and Williams concurred in.) He faced Fenner's historical argument, 
answering it as if he took it seriously. It is true, Williams conceded, that 
ecclesiastical testamentary jurisdiction was not ancient, that before the 
Fourth Lateran Council it belonged to the temporal courts. But Williams 
would not draw Fenner's conclusion from that premise. Sine the common 
law had delegated testaments to the Church courts, Williams said in ef- 
fect, the right to try testamentary matters by ecclesiastical standards must 
be taken as included in the gift. ("But now that it belongs to them to prove 
testaments, the law must also allow them a means of trial, and other trial 
they cannot have than by their own law.") Finally, Williams challenged 
the use that had been made of Bagnall v. Stokes. Having apparently done 
some research into the record, he was able to expose Tanfield's inaccu- 
racy. Tanfield had cited the case as a decision that the two-witness rule 
may not be applied to a release of a legacy. As shorthand, that was fair 
enough, for the Court plainly meant so to hold. But, as Williams discov- 
ered, it was not strictly correct. The Prohibition in Bagnall v. Stokes had 
been granted because the executor was suing against his own release, 
wholly without reference to the two-witness rule; all the Court decided 
was that the Prohibition should not have been granted on that ground, 
wherefore Consultation was awarded. Thus, Williams concluded, "to say 
that if they had refused the trial by one witness that the Prohibition would 
stand is imagination out the case." If Williams had a report of Bagnall v. 
Stokes, instead of the official record, it would not have seemed so imagi- 
nary. Nevertheless, even with full information, Williams would have been 
perfectly entitled to say that the rule on releases was only a dictum, and, 
as such, not an authority which one need be reluctant to dispute. 

The Chief Justice, who spoke last, would not accept the help that Wil- 
liams's research provided. Popham's parting argument conceded the leg- 
acy-release case and went on to distinguish it. A legacy release, he held, is 
one of those "collateral" issues which ecclesiastical courts may try if and 
only if they are willing to waive the two-witness rule; revocation of a tes- 
tament is not such an issue. Whereas Tanfield thought a release and a 
revocation essentially similar -- both "negations" of ecclesiastical claims - 
- Popham took the exactly opposite position. As he had argued before, 
"the revocation is a necessary dependent upon the testament, and it is all 
one to try whether the testator made a will or not, or whether he revoked 
his will after making it, and both are acts done by the testator." Similarly, 
Popham now added, an executor's claim that he paid a legacy is triable by 
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ecclesiastical standards, for that too is "dependent" on the ecclesiastical 
claim. A release, on the other hand, is "collateral," and therefore as much 
to be tried by common law standards as the obvious sorts of "common 
law issues" that may arise in ecclesiastical cases (issues such as "Who has 
the property in these goods?", which, unlike a bare release of a legacy, 
could actually come in question in common law litigation.) 

The dependent-collateral distinction may be expounded as follows: 
this A.'s last will?" relates to "was this will revoked by A. (so that it is not 
his last will)?" as "The executor owes me a legacy" relates to "I, the ex- 
ecutor, have paid the legacy claimed (so that the executor does not owe 
the claimant a legacy)." In both instances, the second group of words -- 
whether question or statement -- "depends" on the first in the sense that 
answering one question answers the other, and verifying one statement 
disverifies the other. "The executor owes me a legacy" relates differently 
to "The claimant released the legacy," even though it be made to look like 
the second term in the sets above by adding a negative phrase, "(so that 
the executor does not owe the claimant a legacy)." For the negation here 
is really an "artificial conclusion of the law," rather than a logical transla- 
tion. It follows because the law recognized a power in legatees to wipe 
out their rights to recover legacies; "The claimant released the legacy" 
does not mean "The executor does not owe a legacy." 

If one asks which law recognized the legatee's power to release, the 
answer must ultimately be the common law, though the ecclesiastical law 
may also recognize it as a matter of contingent fact. For suppose ecclesi- 
astical law did not recognize the power to release ecclesiastical duties: It 
is unimaginable, surely, that so fundamental a conflict with the common 
law would have been tolerated for a moment -- as unimaginable as toler- 
ating an ecclesiastical rule which said, e.g., that tithes cannot be conveyed 
by lease. Per contra, where a legatee says that the legacy is unpaid and 
the executor says it is paid, the executor's response in no way derives its 
defensive validity from the common law, for by "mere reason," or the 
necessary rules of any legal system, to say that a duty is discharged an- 
swers the claim that it is undischarged. Where a claim in the last analysis 
derives its defensive validity from the common law, it makes sense to say 
that common law evidentiary standards must be applied, for to permit 
their non-application is to let ecclesiastical canons of proof deprive peo- 
ple of rights which the common law gives and hence is responsible for 
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defining. A right is defined in part by what is required to establish it. Con- 
tra, where a right does not have its source in the common law, so that the 
common law is not responsible for articulating its meaning. Since the 
mere plea that a legacy or tithes have been paid does not have a common 
law source, ecclesiastical courts are free to say, if you like, that "paid" 
means "paid in the presence of two witnesses," or that what counts as dis- 
charging ecclesiastical duties is what can be proved to have been done ac- 
cording to a certain method, however, rigid or unfair the proof-procedure 
may be. (With respect to legacies and other testamentary matters, inciden- 
tally, this logical argument holds up even though one concedes Fenner's 
historical argument, as Williams did. Historically it might be true that 
legacies originally belonged to the common law, that therefore that pay- 
ment of legacies may have been handed over to the ecclesiastical system 
at a specifiable point in time. In that sense, legacy law would be "derived" 
from the common law, as the power to release may be said to be" de- 
rived" from it. However, the validity of a plea of mere payment would 
still not be derived from the common law. The crucial test is whether the 
ecclesiastical rule could possibly not exist -- whether the validity of the 
defense is ultimately forced on the ecclesiastical law. The historical 
transaction Fenner posited would not involve telling the ecclesiastical 
courts they must allow payment as a defense to legacy claims; by giving 
them legacy claims, it would merely enable them to apply their existing, 
because necessary, rule to a new situation.) 

Chief Justice Popham argued redoubtably in Brown v. Wentworth. It 
was one of his last great cases, for he was about seventy-five years old 
and died roughly a year later. Though unsuccessful, he may not have ar- 
gued altogether in vain, for after the motion for Consultation was denied, 
the defendant demurred to the Prohibition. With the Court so closely di- 
vided and the difficulty of the case so fully exposed, the demurrer was 
well-advised. One change of opinion, comparable to Yelverton's about- 
face on the motion, would have done the trick. However, no further 
events in the case are reported. The chances are that the demurrer was 
dropped, the defendant finally deciding that the likelihood of converting 
anyone after such profound discussion was slight. It is ironic that one 
term later Coke's Common Pleas overturned the dictum in Bagnall v. 
Stokes, on which all the King's Bench judges (with the possible excep- 
tion of Williams) agreed. Coke was soon to strike a fundamental blow at 
two-witness-rule Prohibitions; the King's Bench in Brown v. Wentworth 
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extended the scope of such Prohibitions in the face of strong resistance by 
two judges. At least by Popham’s reasoning, it would have been hard to 
extend it much further, for if one witness must be accepted for revocation 
of a will, must one witness not be accepted for payment of a legacy, or 
payment of tithes? The one place left for the two-witness rule would seem 
to be bare probate of wills of personalty, or quatenus they concerned per- 
sonalty. 

The remaining cases from the Jacobean King’s Bench are not very nu- 
merous or very strong. They do not all go the same way, but if anything 
they suggest greater caution about two-witness-rule Prohibitions than had 
characterized the King’s Bench up to the climactic Brown v. Wentworth. 
Coke, and posthumously Popham, may have exercised a cautionary influ- 
ence. From Sir Thomas Fleming’s Chief Justiceship (1607-13), I have 
only three exiguous reports. One says merely that an executor who 
claimed to have paid a legacy and had only one witness first obtained a 
Prohibition and then lost it by consultation. 15 

The second report, of Parson Close’s Case, 16 is dated H. 5 Jac. K.B., 
but the case was an earlier one in another court, which Chief Justice 
Fleming happened to recount in that term (in what context does not ap- 
pear). In Close’s Case, a tithe-payer wanted to claim that the parson was 
deprived because he had obtained his living by simony. A Prohibition 
was granted by the Exchequer, a most unusual place to seek the writ, to 
judge by the evidence of law reports. (Fleming knew about the case be- 
cause he had formerly been Chief Baron of the Exchequer.) The ground 
of the Prohibition was that three witnesses had been rejected, two for 
competence (because they had been somehow involved in the simoniacal 
transaction) and the third because he was a single witness, whereas at 
least two were required. Six years later (quod nota) the Prohibition was 
reversed by Consultation on the ground that tithes belong to the ecclesias- 
tical system, and therefore that anything erroneous or unreasonable that 
the particular ecclesiastical court did was remediable only by appeal. 

15 T. 5 Jac. K.B. Add 25,213, f.82b, reported briefly under the heading of another totally unrelated 

16  Harl .  3209,  f .6l .
Prohibition case, Freeman v. Nascall. 
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That is as much as the report tells. I would take the case as making 
two points: (a) If a parishioner in a tithe suit disputes the parson's in- 
cumbency by reason of simony, the ecclesiastical court is entitled to insist 
on two witnesses to prove the simoniacal transaction. This holding is sur- 
prising in one way, because automatic deprivation for simony was statu- 
tory. It would seem arguable that an ecclesiastical defendant who relies 
on a statute to defeat his liability should be allowed to establish the facts 
to which the statute gives significance by common law standards. How- 
ever, that may not be so clear. If a statute creates an ecclesiastical offense 
or increases the sanction for one and says nothing to the contrary, perhaps 
it should be taken to mean that the ecclesiastical courts are perfectly free 
to apply their own evidentiary canons to relevant facts, so long as they do 
not disregard or misinterpret the legal rule which the statute enacts. (b) 
Where the ecclesiastical courts are free to apply the two-witness rule 
straightforwardly (where there is no suggestion that more than one wit- 
ness could be produced), they are free to apply it in the somewhat more 
complicated circumstances of this case. I.e.: They are free to say that "two 
witnesses" means "two competent witnesses," and therefore to rule out a 
single witness who survives after other proferred witnesses have been 
ruled incompetent. If the rulings on competence are erroneous or unrea- 
sonable, or if it is excessive to apply the two-witness rule when a party 
has done his best to find multiple witnesses but turns out to have only one 
who can qualify, the remedy is by appeal. Close's Case enters into the 
King's Bench tradition only on the assumption that Fleming, who told the 
story, subscribed to its moral. 

In Mallins's Case, 17 toward the end of Fleming's tenure, it was held 
that the two-witness rule may not be applied to a commutation agreement 
for tithes. I.e.: The parishioner says the parson agreed to take money instead 
of tithes (not by composition-real, but by ordinary bargain); the suit will 
be prohibited if the parishioner is not allowed to prove the agreement by 
one witness. Subject to the element of doubt that existed as to whether 
ecclesiastical courts were bound to recognize such bargains at all, the de- 
cision is not surprising, for a contract is an obvious candidate for the class 

17 T. 10 Jac. K.B. Harg. 15, f.278. 
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of matters of such interest to the common law that they should be tried by 
common law standards. 

There are no two-witness-rule cases from Coke's period as Chief Jus- 
tice of the King's Bench (1613-16). From the post-Cokean years I have 
three reports. In Barnewell v. Tracy 18 a parishioner pleaded a relatively 
formal contractual commutation of tithes: The parson covenanted that 
certain land be discharged of tithes, rendering rent (i.e., the land to be en- 
cumbered with a rent-charge in lieu of tithes); the covenant was condi- 
tioned to be void if the rent was not paid. The parson did not deny the 
covenant, but claimed that the rent was not paid on the day specified, 
wherefore the covenant was void for breach of condition and tithes were 
due. The parishioner sought a Prohibition because the issue was whether 
or not a "real contract" (comprised in a deed and affecting land) had been 
broken and forfeited, and because the ecclesiastical court would not allow 
proof by a single witness. From the judges' remarks, it would appear that 
disallowance of evidence as to whether the rent was paid on time was not 
concretely alleged. Rather, the surmise pointed to ecclesiastical eviden- 
tiary standards in general terms, as "notoriously" inappropriate to this 
case. For Justice Houghton said, with Justices Dodderidge and Croke 
concurring, that Prohibition would lie if the ecclesiastical court would not 
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accept one witness to prove payment of the rent. As the case stood, in their 
opinion, Prohibition would not lie, for the ecclesiastical court was perfectly 
able to try whether the rent was paid. That breach and forfeiture of a "real contract" 
were at stake was not sufficient reason for Prohibition, and disallowance of 
evidence was not adequately surmised. Chief Justice Montagu may have thought 
that prohibition would not lie even with a surmise that proof by one witness 
had been disallowed, though this is not clear. He took the position that the 
ecclesiastical court should be prohibited, irrespective of the evidence it al- 
lowed, if issue had been taken on the truth of the "real contract." But the 
parson had admitted the contract, and the parties were at issue on the pay- 
ment of the rent. That issue, Montagu said, was an "accessory" of the ec- 
clesiastical suit. He may have meant that the ecclesiastical court was free 
to try that issue by its evidentiary standards. Houghton spoke after Mon- 

18 T. 16 Jac. K.B. 2 Rolle, 42. 
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tagu, agreeing but adding the proviso that common law evidentiary stand- 
ards must be applied. Croke and Dodderidge are reported as agreeing 
with Houghton, but nothing is said about the Chief Justice. That is slight 
evidence that he doubted the proviso. 

In Wood v. Churley, 19 a man devised a legacy conditionally: A. was 
bound in an obligation to B., and C. was A.'s surety. C. left a legacy to 
A., on condition that A. provide security to save C.'s executor harmless if 
he should become liable to pay B. on the bond. A. sued for the legacy; the 
executor said the condition had not been performed; A. replied that he 
had tendered security, but that the executor had refused. The ecclesiasti- 
cal court proceeded to try the question thus raised, deciding that A.'s ten- 
der was sufficient and that the legacy should be paid. The executor 
obtained Prohibition by surmising these facts -- i.e., on the ground that 
the reality of the tender and its sufficiency to satisfy the condition were 
intrinsically common law questions. The report relates to a motion for 
Consultation. Counsel argued that the tender was an incident of ecclesias- 
tical litigation, hence determinable by the ecclesiastical court. In support 
of this point, Bagnall v. Stokes was cited -- correctly for a change, for the 
decision rather than the dictum was relied on. Chief Justice Ley supplied 
the dictum, however. The intent of his speech was to favor the Consult- 
ation in this case, but he added that common law issues triable in ecclesi- 
astical courts must be tried by common law standards. Justice Dodderidge 
agreed, the only other member of the Court to speak. Note that Bagnall v. 
Stokes (decision and dictum) was still alive as a King's Bench precedent, 
notwithstanding Coke's repudiation of the dictum in the Common Pleas. 

Another point of interest in Wood v. Churley arises from a phrase in 
Ley's speech and one in Dodderidge's. Ley explained what he meant by 
ecclesiastical trial using common law standards: " ... though it is not by 
jury, yet by such proofs as would be allowed before a jury here." Dod- 
deridge explained why ecclesiastical courts may not insist on two wit- 
nesses when trying common laws issues: " ... in our law proof by one 
witness is good, for the jurors are to give their verdict from their own 
knowledge although no evidence is given." What these explanations sug- 
gest to me is a touch of intellectual discomfort about the meaningfulness 

19 T. 21 Jac. K.B. 2 Rolle. 439. 
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of "ecclesiastical trial by common law standards." It is as if someone had 
said, "You keep talking about a class of common law matters, which may 
be tried as 'incidents' of ecclesiastical suits so long as they are given 
common law trial. You will not take the clean, dichotomous way -- pro- 
hibit when there is an issue which you really think should have common 
law trial, so that it gets such trial; otherwise, let the ecclesiastical courts 
proceed with their own methods and rules. But perhaps such a hard-edged 
choice ought to be made in every case. For does it make sense to speak of 
common law trial in an ecclesiastical court? Common law trial means 
trial by jury, not trial by testimony, with or without a two-witness rule. 
You talk as if trial by one witness were the common law method, trial by two
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witnesses the ecclesiastical. But that is misleading both ways. At common 
law, juries decide with the help of such evidence as is presented to them, 
if any is, and if they credit any of it. There is no such thing as a 'one-witness 
rule', any more that there is a 'six-witness rule'. If you like, the common law 
operates with a 'twelve-witness rule!' On the other hand, it is misleading to 
describe ecclesiastical trial as trial by two witnesses. The essential point is 
that it is trial by witnesses alone, without the jury of twelve to fall back 
on. The two-witness rule is a natural, rational function of that system. Not 
having 'twelve witnesses,' it makes sense, for the sake of reliability, to in- 
sist on at least two, to restrain a solo judge from deciding a given way if 
he believes a single witness. Perhaps the ecclesiastical method is a bad 
method; perhaps the element of formalism that the testimony-system en- 
tails is a reason for not having such a system, or for limiting its scope as 
much as possible. But then the thing to do is to take issues in which the 
common law has a defensible interest out of the ecclesiastical system al- 
together -- let them be tried the better way, the real common law way. 
The alternative course is to turn such issues over to an inferior version of 
the ecclesiastical system -- trial by testimony without the insurance of re- 
liability which, given the system, such institutions as the two-witness rule 
clumsily provide." 

Though there are no signs that such a argument was spelled out in 
Wood v. Churley, the phrases used by Ley and Dodderidge seem to be di- 
rected against aspects of it. Ley's says, as it were, "Of course when we 
speak of common law trial in ecclesiastical courts we are not talking liter- 
ally, but there is a legitimate sense in which merely waiving the two-wit- 



Evidentiary Disallowance Surmise: The Two-Witness Rule 

ness rule brings an ecclesiastical trial closer to the common law model. 
Substitute the ecclesiastical judge for the jury, and think of the one wit- 
ness as 'minimum evidence,' and you are not too far off the mark. For 
common law trial consists in a fact-decider -- twelve men as it happens, 
but make it one -- free to decide from 'minimum evidence,' and given the 
ecclesiastical system 'minimum evidence' can only mean one witness." 
Dodderidge's language says, "Literally speaking, there is of course no 
such common law institution as proof by one witness. But an ecclesiasti- 
cal judge who is constrained to decide even though all the evidence he 
has to go on is the testimony of one witness approximates significantly to 
the common law system, where juries decide even though no evidence is 
presented." Neither remark seriously rebuts the argument above. The 
judges did not sit down to rebut it. What they did perhaps do, merely by 
dropping phrases, was to parry it, as if it were in their minds or in the air. 
The argument is obvious enough, but I have found no traces of it in ear- 
lier cases on the two-witness rule. Historically, it may represent a rela- 
tively sophisticated doubt. There was considerable practice behind the 
idea that common-law 'incidents' should be tried by ecclesiastical courts, 
but without the two-witness rule. It was perhaps taken for granted that to 
ban the two-witness rule was to guarantee a close enough imitation of 
common law trial to satisfy the common law's interest -- until it occurred 
to someone to doubt. Ley and Dodderidge were defending the conven- 
tional wisdom. 

In a case of 1623, 20 a Prohibition to stop a legacy suit was sought on 
two grounds. The MS. report states the two grounds with perfect clarity, 
but how they fit together into one case is not so clear. The first ground 
was that the ecclesiastical court had refused to accept an acquittance writ- 
ten and sealed by the legatee, acknowledging receipt of the legacy, be- 
cause it was unsupported by witnesses. (According to the executor, the 
witnesses were all dead.) The second ground was that the ecclesiastical 
court had misconstrued or refused to recognize a "shifting" legacy. (A. 
devised 10£ to B., to be paid when B. reached twenty-one, and if B. 
should die before reaching twenty-one, C. to have the £10. According to the 
surmise, B. died before twenty-one but his executor was nevertheless try- 

20 M.21 Jac. K.B. 2 Rolle, 414; Harg. 30, f.169. 
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ing to recover the £10 from A.’s executor. The ecclesiastical court had al- 
legedly give sentence for B.’s executor.) 

Combining the two grounds, I should suppose the case to be as fol- 
lows: The disallowed acquittance went to show that A.’s executor had 
paid C. The-relevance of establishing that in order to defeat B.’s executor 
is not evident, for the obvious argument against him is that B.’s death be- 
fore twenty-one broke the condition and simply disentitled B.’s estate. 
Perhaps it is arguable, however, that the ecclesiastical court ought to have 
allowed A.’s executor to prove payment to C. by way of establishing his 
“clean hands.” Conceivably, the ecclesiastical court could have taken the 
position that A.’s executor was under the circumstances estopped to dis- 
pute his duty to pay B. or his estate unless he could claim to have paid C. 
In property-law terms, that is a funny position (the devise ought either to 
impose a valid condition on B.’s legacy or not, so that B.’s executor was 
either entitled to £10 or not, that being the sole question), but perhaps a 
case can be made for it in legacy law. A testamentary court, seeking to 
effect the testator’s intentions, might reasonably take the conditionality of 
B.’s legacy as less than absolute, thus: A.’s first choice was to benefit B. 
if he survived to adulthood. His second choice, should B. die in his non- 
age, was to employ the £10 to benefit C. But what was his third choice? 
What would he have chosen if, say, C. disappeared from the country, 
never claiming, the £10 (a small sum, after all) and not being reachable 
by the executor? It is not so clear that he would have wanted the £10 to go 
to the residuary legatee, in preference to B.’s estate (via which those 
would probably benefit who would have benefited if B. had received his 
legacy and died at twenty-two.) Perhaps a testamentary court which was 
allowed the flexibility to do so could reasonably look into whether C. had 
been paid, and whether, in view of the lapse of time and other circum- 
stances, there was any likelihood of his ever claiming the legacy. If C. 
had not been paid and could not be reached, and A.’s estate was overdue 
for final settlement, the ecclesiastical court might reasonably prefer B.’s 
estate to the residuary legatee (typically the executor himself,) 

The alternative to this reconstruction is to suppose that two distinct 
claims were joined in one legacy suit, and that the two grounds of the sur- 
mise go to different matters. The court’s handling of the case, however, 
encourages the reconstruction I have given. The judges were divided on 
the merits as they appeared, but agreed that no action should be taken un- 
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til the ecclesiastical sentence was shown (produced so that the Court 
could inspect its details, as opposed to pleaded in general terms.) The 
judges' insistence on knowing exactly what the ecclesiastical court had 
done suggests that they were a little confused by the double surmise, a lit- 
tle uncertain whether the disallowed evidence was relevant in the ecclesi- 
astical court's own eyes, whatever difference that might make. I infer that 
the goings-on in the ecclesiastical court were somewhat complex and un- 
usual, as they must have been if both elements in the surmise relate to a 
single claim. 

On the apparent merits, Justice Houghton took the position that there 
was no basis for Prohibition. He expressed himself in the most general 
vocabulary -- simply that the ecclesiastical court had cognizance of the 
principal matter and was therefore free to handle matters arising as it 
chose. Perhaps his spelled-out position would not be that legacy suits are 
never prohibitable, but rather that in this case (a) ecclesiastical courts may 
apply their own evidentiary requirements to a mere plea of payment (per- 
haps not, e.g., to a release); (b) ecclesiastical courts may construe legacies 
as they see fit, subject only to appeal -- e.g., whether a legacy is condi- 
tional, and whether conditionality has the same meaning in legacy law as 
in the common law of property. Justices Dodderidge and Chamberlain 
thought that both parts of the surmise stated grounds for Prohibition. 
They expressly disputed the generality that cognizance of the "principal" 
carries cognizance of the "incidents." That is not true, they said, when 
departure from common law standards will affect a third party (C. in the 
scheme above) or will deprive the executor of what belongs to him. They 
described the disallowance of the acquittance as a "strange conceit." Wit- 
nesses, they said, "cannot be kept in life, and ytt is the hande of God." 
(This need not imply that the two-witness rule could never be enforced 
with respect to payment of a legacy. There might be room for saying that 
the two-witness rule is enforceable as "transaction formalism," but that 
when the party took pains to obtain a witnessed acquittance in writing he 
must not be required to produce live testimony when it is impossible or 
unreasonably difficult.) On the substantive matter, Dodderidge and 
Chamberlain held in effect that the devise must be construed by common 
law standards: As it stood, B's death before twenty-one simply extin- 
guished his right; contra if there had been no expressly conditional lan- 
guage (if he dies before twenty-one, then to C.) (I.e.: If the devise were 
simply £10 to B., to be paid when he reaches twenty-one", B.'s executor 
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would be entitled to the £10 when B. would have been twenty-one even 
though B. died earlier.) 

Turning now to the Jacobean Common Pleas: We have already noted 
the reversal of the dictum in Bagnall v. Stokes, which took place in M. 4 
Jac. in Peppes's Case. Before that, I have one faint contrary indication: A 
note in one report of Harris v. Chadborne, above, that in M.3 Jac. Justice 
Daniel of the Common Pleas expressed agreement with the rule of Bag- 
nall v. Stokes on releases. The same report also notes another Common 
Pleas Case: In M. 2 Jac. a Prohibition was granted to prevent application 
of the two-witness rule to probate, but later (H. 4, after Peppes) a Con- 
sultation was granted. The reporter notes that "it does not appear whether 
the will was written by the devisor or not" (If it was not, the Consultation 
was unsurprising; if it was, the Consultation expressed relatively strong 
willingness to let the ecclesiastical courts set their own standards in testa- 
mentary matters.) 

In Roberts's Case, 21 Coke's Common Pleas extended the principle of 
Peppes's Case to a lease of tithes, using language strong and general 
enough to rule out two-witness-rule Prohibitions altogether. The Court 
invoked the usual generality that "incidents" of ecclesiastical causes 
should be left to ecclesiastical determination by ecclesiastical standards, 
but also relied on Coke's argument that fictitious surmises were a virtu- 
ally unlimited danger. Counsel made one specific objection to the hold- 
ing, to which the Court made a clear and broad response. Suppose, it was 
objected, that A. sues for tithes, claiming to be lessee of the rectory; sup- 
pose the parishioner pleads that the rectory was leased to B. by an earlier 
lease, so that B. rather A. is entitled to the tithes. If the parishioner is not 
allowed to prove the lease to B. by one witness, he will be condemned to 
pay A. For the internal purposes of the ecclesiastical system, that is not a 
particularly evil result, because the parishioner will no doubt be protected 
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against B. But suppose B. brings a common law action for the value of the 
tithes plus punitive damages (as in some circumstances he was entitle to do 
by 2/3 Edw.6, c 13.) If B.'s lease is actually senior, he will have no trouble 

21 M.8 Jac. C.P. 12 Coke, 65; Croke Jac., 629 (dated H. 8 and mislabelled K.B.) 
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proving it by one witness at common law and will recover, the parish- 
ioner paying twice. To this point specifically, the Court replied that the 
parishioner has no complaint, because he would not have been caught in 
double liability if he had done his duty in the first place. The parish- 
ioner’s duty is to set out his tithes; once he has done so, he has dis- 
charged his obligation to the person entitled to the tithes, whoever that 
may be; if the tithes belong to B. but A. gets there first, B. has no claim 
against the parishioner; if B. sues, either in an ecclesiastical court or at 
common law, all the parishioner need do is plead the setting-out. (Note 
that this reasoning is fairly tough on tithe-payers. Imagine a parishioner 
who knows there is a dispute going on about whom the tithes are leased 
to. He has pretty good reason to think that B. is really entitled, but also 
reason to suppose that if the tithes are set out A. will make off with them. 
So with the intention of doing right and protecting B. he carries the tithes 
off to his own barn -- perfectly willing to satisfy B. when he gets a chance 
to make demand, perfectly willing to deal with A. if he will demand the 
tithes and show convincing evidence of his title, willing to litigate with 
him if necessary, unwilling simply to have his tithes disappear into a du- 
bious claimant’s hands, with possible recriminations from Neighbor B. 
The court spared no pity for a parishioner who got into trouble from such 
good intentions.) 

Going on in more general terms, the Court expressed doubt that eccle- 
siastical courts would in fact insist rigidly on the two-witness rule in such 
cases as the present one. In reality, the judges thought, one witness plus 
some such “vehement presumption” as possession would satisfy the ec- 
clesiastical law. (I.e., in the instant case: Direct proof by one witness that 
the tithes were leased to A., supported by evidence that B. had collected 
tithes from this or other parishioners, would do. To doubt that ecclesiasti- 
cal courts actually had a universal two-witness rule is not, of course, to 
doubt that they applied such a rule rigidly in some instances -- notably, to 
transactions, such as releases and tithe payment, of whose occurrence cor- 
roborative circumstantial evidence was unlikely to exist. Coke and his 
brethren thought its rigid application to such transactions -- including 
documents purporting to comprise them -- entirely reasonable.) Then the 
Court took exception to speaking of a “one-witness-rule” as if the com- 
mon law recognized such an animal. (Cf. my discussion of Wood v. 
Churley above.) Nothing is established at common law, the judges 
pointed out, because one witness swears to it; facts are established be- 
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cause the jury is persuaded in its “conscience” that they are true. There- 
fore there is no easily intelligible sense in which a two-witness rule in a 
jurisdiction that does not use the jury system conflicts with the common 
law. Conflict (this comes to saying) implies meeting, responding differ- 
ently in comparable contexts; the two-witness rule does not conflict with 
the common law because the common law has no contexts in which it has 
to choose between a two-witness rule and alternatives. But Prohibitions -- 
the Court went on to say almost expressly -- are warranted only when 
there is conflict (save for those designed to prevent “foreign“ courts from 
entertaining suits to which they have absolutely no title.) Prohibitions 
controlling the interlocutory behavior of ecclesiastical courts are justified 
when it is shown that a statute has been ignored or misconstrued, or when 
it is otherwise made to appear that a legal question governed by the com- 
mon law has been, or is likely to be, mishandled. Prohibition never lies -- 
I think it was the Court’s clear intent to say -- on surmise that an ecclesi- 
astical court proposed to determine matter of fact by standards of its own 
choosing. In the discussion of Roberts’s Case, Coke recounted Foster v. 
Whiscarre (above), among whose holdings he numbered a general con- 
demnation of two-witness-rule Prohibitions. 

Peppes’s Case and Roberts’s departed flatly from the King’s Bench 
tradition. Whether or not Coke’s influence made the King’s Bench more 
restrained, that court continued to grant two-witness-rule Prohibitions. 
Did the Common Pleas persist in disapproval of them? There are three 
cases in point from Lord Hobart’s Chief Justiceship (1613-23), and most 
of the Caroline cases come from that court. All three cases from the Ho- 
bart court go against the Cokean doctrine. 

In Chibborne v. , 22 the Court did not have to decide whether 
to block enforcement of the two-witness rule, but it said unmistakably 
that it would do so in a legacy-release case if called to. In the instant case, 
a release was proved by only one witness, but the ecclesiastical plaintiff 
(administrator of the legatee) did not dispute that the release was made. 
Rather, he maintained that the releasor was an idiot. The Court held that 
his mental capacity was triable in the ecclesiastical court and denied a 
Prohibition. By way of dictum, the Chief Justice, apparently speaking for 

22 M. 15 Jac. C.P. Harl. 5149, f.42b (anonymous); Hobart, 188 (named but undated.) 
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the Court, said that insistence on two witnesses to prove a legacy release 
could not be suffered when comparable evidence was not required to es- 
tablish discharges of common law duties more solemn than legacies (re- 
cognizances, judgement debts, and the like.) On the other hand, Hobart 
said, the common law should not interfere with ecclesiastical decisions 
concerning the competence of witnesses. Two judges disagreed on an- 
other case which Justice Hutton put by the way: A legatee releases at the 
age of seventeen; when he later sued for his legacy, the executor pleads 
the release. In Hutton’s opinion, Prohibition would not lie; Justice Winch 
disagreed. Although the report does not say so, I assume Hutton meant 
that Prohibition would not lie on surmise that the release was disallowed. 
(I.e., even if the ecclesiastical court took the legal position that a minor is 
bound by his legacy release, at least a minor old enough to have some 
sort of putative responsibility for this acts.) Assuming his concurrence 
with the dictum on the two-witness rule, Hutton’s opinion in the nonage 
case adds an accent to it: Ecclesiastical courts are free to follow their own 
standards, at least within reason, with respect to the age of responsibility, 
but not with respect to evidence. Winch’s contrary opinion is more pre- 
dictable: Although, as in the principal case, there is no reason to prevent 
the ecclesiastical court from trying such a fact as idiocy, when there is no 
sign that its standards differ from the common law’s, once there is any 
sign of deviance, substantive or evidentiary, Prohibition lies. 

In Conisby v. Watts,23 a Prohibition was granted essentially to block 
application of ecclesiastical evidentiary rules, but there was a reinforcing 
factor. A. devised £100 to Elizabeth, his granddaughter, who married 
Watts. A.’s executor, B., paid the legacy in 3 Jac. and took an acquittance 
under Watts’s hand and seal; the acquittance was witnessed by two peo- 
ple. Watts later sued C., B.’s executor, for the £100. C. surmised that the 
two witnesses were dead and the ecclesiastical court would not accept the 
acquittance without their testimony. It was further surmised that live testi- 
mony to verify the original witnesses’ signatures on the acquittance 
was rejected, as well as other evidence (writings plus live witnesses to 
prove that the acquittance was in Watts’s hand, and further testimony by 
persons who had heard Watts confess making the acquittance.) Finally,

23 M. 16 Jac. C.P. Hobart, 247; Hutton, 22; Helty; 132 (misdated H. 4 Car.): Harl. 4813, f.16b; 
Harl. 5149, f.245. 
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the ecclesiastical court was alleged to be unwilling to accept a husband's
release of his wife’s legacy when she was not party to the suit. In the
nature of the case, the last claim was bound to be speculative -- a mat-
ter of saying that ecclesiastical courts (notoriously) would not consis- 
tently uphold the husband’s power to bind the wife (cf. the case in Sec- 
tion II above on this point.) For if the acquittance was excluded on 
evidentiary grounds, plaintiff-in-Prohibition could hardly say that it was 
in fact excluded on substantive grounds -- or excluded for what, so far as 
appears, must be improper legal reasons. Prohibition would probably lie 
on surmise that a husband’s release had been disallowed, but not on mere 
suggestion that it might be. In this case, if the judges suspected that the 
ecclesiastical court might not respect the husband’s release, the obvious 
way to cut it off was to prohibit on evidentiary grounds. A court strongly 
opposed to interfering with ecclesiastical canons of proof might grant 
Consultation on condition that the husband’s, acquittance not be excluded 
as a matter of law -- thereby permitting the ecclesiastical court to exclude 
it in practice by insisting on evidentiary rules with the kind of unreason- 
able rigidity displayed in this case. The Common Pleas in Conisby v. 
Watts simply granted general Prohibition. 

Justice Hutton cited a Hawkins v. Stockdale, in which a Prohibition 
was granted because an ecclesiastical court would not accept one witness 
plus circumstantial evidence to prove a modus. Note the affinity of that 
precedent to the principal case: The parishioner in Hawkins v. Stockdale 
presumably chose to stick with the ecclesiastical court instead of seeking 
the Prohibition he could have had on bare surmise of the modus. When he 
came to seek a Prohibition, he put his surmise on an evidentiary basis, for 
whatever reason. (I cannot suppose he needed to, sed quaere. Could it 
ever be argued that the conduct of ecclesiastical courts undercut the pre- 
sumption that modi were not respected there? Suppose a man pleads his 
modus, has his evidence disallowed, takes two ecclesiastical appeals 
solely on the ground that the disallowance of evidence was improper, 
loses, then seeks a Prohibition on bare surmise of his modus. Is there any 
way for the parson to establish the events in the ecclesiastical system as 
facts, and then at least to argue that the evidentiary decision by the eccle- 
siastical court was uncontrollable, or that the parishioner had delayed too 
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long?) In any event, the effect of not prohibiting to block enforcement of the 
two-witness rule would be to let the ecclesiastical court get away with 
awarding tithes in kind where there was enough evidence to make it quite 
likely that the modus could be established at common law. So in Conisby 
v. Watts: the effect of not prohibiting on evidentiary grounds would be to 
let the ecclesiastical court enforce indirectly the "unlawful" view of marital 
relations it could reasonably be suspected of entertaining. There is a spe- 
cial sense in which awarding tithes in kind where there is probably a mo- 
dus and qualifying the husband's power to bind his wife are both 
"anti-common law" acts. The sense is not strictly logical, but "moral" -- 
reverence for custom and the conception of husband and wife as one per- 
son were very important values embodied in the common law. 

Owing to the lurking matter of the husband's power, and also to the ex- 
treme rigidity with which the two-witness rule was insisted on, Conisby 
v. Watts can be played down as a precedent for two-witness-rule Prohibi- 
tions in general. One might say (in a Cokean spirit) that such Prohibitions 
ought to be eschewed, but that the courts must retain a certain discretion 
to prevent the two-witness rule from being the means to such substan- 
tively unacceptable ends as depriving a husband of power to bind his 
wife. Perhaps "discretion" should be emphasized: The judges may look at 
the circumstances in order to discern whether evidentiary requirements 
really are being used to subvert the common law. In Conisby v. Watts, 
there was excellent reason for so concluding, for strong substitute proofs 
had been rejected when witnesses in the unpredictable course of nature 
had died. An executor who pleaded a husband's release of his wife's leg- 
acy and did not pretend to have had the transaction witnessed by more 
than one person perhaps ought not have a Prohibition -- no more than if 
the man had released his own legacy. An ecclesiastical court insisting on 
a reasonable sort of "transaction formalism" would not appear to be aim- 
ing at an unacceptable substantive goal; contra if the transaction was sur- 
rounded with due precautions and the ecclesiastical court seemed to be 
trying to make proof impossibly difficult. So with Hawkins v. Stockdale: 
Granted that two-witness-rule Prohibitions should be avoided in general, 
in the unlikely event that the rule is used to stop a man from establishing 
a probable modus the attempt should be blocked -- for the ecclesiastical 
courts' respect for modi is doubtful, a man's right to the benefit of custom 
is especially important, and a surmise of disallowed evidence in a modus 
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case is probably misconceived anyhow. However, although Conisby v. Watts 
and Hawkins v. Stockdale can be mitigated as general-purpose precedents, it 
does not follow that the Common Pleas judges in 1618 would have regarded 
them as discretionary exceptions, for those judges may not have shared the dis-
approbation of two-witness-rule Prohibitions characteristic of Coke's court. 

That they did not share it comes out clear1y in the last case from Ho- 
bart's Chief Justiceship, Devenish v. Downes24 The Court's thinking was 
not unanimous or uncomplicated, however. Good MS. reports enable us 
to follow it. Devenish v. Downes was a simple tithe suite, in which the 
parishioner claimed simply that he had paid. He sought a Prohibition on 
the ground that his proof of payment by one witness had been disallowed, 
that witness being his servant. Note the last point: The parishioner himself 
did not claim that the two-witness rule had been enforced against him al- 
together flatly; he admitted that the proof had been disallowed in part be- 
cause of the identity of his witness, a servant whose objectivity could be 
questioned; he was in effect asking not only that the two-witness rule be 
blocked, but also that the ecclesiastical court be prevented from excluding 
proof solely by a servant as ipso facto incredible. 

When the case was first discussed, both sides were represented by 
leading counsel (Serjeant Harris for the parishioner, Serjeant Davies for 
the parson.) On that Occasion, Davies made the basic Cokean argument: 
Prohibitions of this sort could be the means of depriving ecclesiastical 
courts of jurisdiction almost without limit. Justice Winch spoke first from 
the Bench, in favor of prohibiting. He expressly used Conisby v. Watts 
as authority (" ... I was of this opinion in the case of Lady Conisby v. 
Watts as well ..." i.e., Winch apparently saw no basis for distinguishing.) 
Winch also argued from the well-known rule that setting out tithes con- 
verts them into the parson's chattels, so that the parson can maintain an 
action of trespass against a stranger who makes off with the tithes, while 
the parishioner cannot. In the report, he only states that rule. I take his 
meaning to be: The common law has a particular interest in a transaction - 
- setting out of tithes -- which constitutes a transfer of secular property in 
goods as well as satisfaction of an ecclesiastical duty. Even if ecclesiasti- 

24 M.-H. 17 Jac. C.P. Harl. 4813, f.29; Harl. 5149, f.347b; Harg. 30, f.64. 
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cal courts cannot be prevented from applying their evidentiary standards 
to purely ecclesiastical transactions, they should not be free to apply them 
when the common law is also interested in whether the transaction took 
place. 

Justice Warburton (the senior puisne Justice, who became a member of 
the Court six years before Coke’s appointment as Chief Justice, in con- 
trast with Winch, who served under Coke for about two years at the end 
of his tenure) disagreed. Warburton repeated the Cokean argument and 
relied expressly on the decisive Alcock v. Peppes. That case having been 
cited, a curious sequel took place, beautifully illustrative of the unreliable 
use of authority in 17th-century jurisprudence. The record of Alcock v. 
Peppes was brought into court (plainly, the judges were interested, and 
perhaps disturbed, by Warburton’s claim that there was a unanimous anti- 
Prohibition precedent bearing Coke’s imprimatur.) On inspection, the 
roll of Alcock v. Peppes showed no Consultation! The case appeared on 
the record as a Prohibition granted to block the two-witness rule in a leg- 
acy-release case and never reversed by Consultation, contrary to Warbur- 
ton’s memory. Ample law-report evidence demonstrates that the record 
was either simply wrong (a clerk failed to get around to recording the 
Consultation) or misleading owing to accident (no Consultation was actu- 
ally issued because the executor saw that the Court was against him and 
settled with the legatee without further ecclesiastical litigation.) The dis- 
covery must have taken the wind out of Warburton’s sails; it may even 
have convinced him that his memory was wrong, for he seems in the end 
to have changed his mid and agreed to a Prohibition in Devenish v. 
Downes. Several other record-precedents (none of them cases of which I 
have reports) were meanwhile cited in support of evidentiary Prohibi- 
tions. 25 Even if Warburton stuck to his memory of Alcock v. Peppes, he 
was outnumbered. 

25 (1) Audley v. Leather, H. 36 Eliz. C. P.: The question was whether tithes had been set out. 
Prohibition granted on surmise that proof by two witnesses was disallowed, both witnesses being 
the tithe-payer’s servants. (According to Harl. 5149, Harl. 4813 represents this case as involving 
disallowance of proof by one witness.) 
(2) Reynard v. Gole, M. 39/40 Eliz. C.P.: Payment of a legacy provable only by one witness; 
Prohibition granted. 
(3) Clark v. Wall, H. 14 Jac. C.P.: Payment of tithes provable only by one witness: Prohibition. 
N.b: Two Elizabethan precedents and one from the Hobart Court itself. 
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When the case was taken up again, Serjeant Harris, for the parishioner, 
argued from custom in the looser sense (not usage of the sort that estab- 
lished prescriptive titles, but those "ways people ordinarily do things" of 
which the law may sometimes take account.) Men do not usually bring 
in outside witnesses to watch them set out tithes; the ordinary witnesses 
of that transaction are only those who happen to be working in the fields, 
very possibly a single workman employed by the tithe-payer, as in this 
case. Ecclesiastical courts should not, by Harris's theory, be permitted to 
demand a standard of care and formality higher than common practice 
and assumptions endorse. (Harris may have meant to imply what this ar- 
gument points to: "Common practice and assumptions" do recommend 
having transactions comprised in documents witnessed -- leases, releases, 
and the like. That being so, perhaps the law's title to step in with specifi- 
cations -- e.g., that there must be two witnesses to a release -- is compara- 
tively strong. In contexts hardly thought of as "business," where 
traditions of informality prevail, ecclesiastical law has less right to intrude 
with requirements that will inconvenience people and make them change 
their ways.) 

Chief Justice Hobart then gave his somewhat hesitant opinion. In the 
abstract, he was clear for Prohibition: Two witnesses ought not to be de- 
manded to prove payment of tithes; moreover, a witness ought not to be 
excluded merely because he is the tithe-payer's servant. Hobart was not 
sure, however, that this case could be decided by applying those abstract 
truths. The surmise admitted that the ecclesiastical court had given sen- 
tence against the parishioner and attributed the sentence to the erroneous 
exclusion of this evidence. This is what bothered Hobart: "...if it could be 
made apparent to us that sentence was given there against the defendant 
for defect of number in the witnesses, I would grant Prohibition, But if 
his credit is impeached there, though he have several witnesses, if they 
for any exception to their credit give sentence against the defendant, yet it 
is no cause of Prohibition. And it is hard to make it appear to this court 
that the reason for their sentence in the ecclesiastical court was solely for 
the defect of number in the witnesses, for that is never mentioned in their 
sentence. And if it does not appear of us, then on such suggestion they 
could be prohibited where they ought not." I take it that the Chief Justice 
would have had no qualms if the complaint of disallowed evidence had 
been made before sentence, that he was in effect specifying one situation 
where Prohibition must be sought before sentence. 
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In one way, I find Hobart's reasoning strange. If all the facts stated by 
the surmise are assumed to be true (tithes were claimed -- the sole evi- 
dence that they were paid was ruled out -- parishioner was condemned to 
pay the tithes as if they had not been paid), how can the sentence not fol- 
low from the exclusion? How could any other sentence be given, once the 
error of excluding the evidence was committed? It seems to me, however, 
that there are two answers to this objection: (a) Be it noted to start with 
that Hobart was talking about any possible surmise -- whether the de- 
pendence of a sentence on an evidentiary exclusion could ever be made to 
appear in an airtight manner -- not about any contingent defects in the 
surmise in this case. Hobart was inclined to think that such dependence 
could never be made to appear, and we have asked directly whether that 
is true. It is true, but only if "make it appear" is given a particular inter- 
pretation. Obviously I can "make it appear" (subject to ascertainment that 
I am telling the truth) that X. is the cause of Y. if I say so. Hobart's posi- 
tion implies that any explicit causal language in a surmise should be over- 
looked. The solid legal reason for so holding is that the cause of a judicial 
act is a poor jury issue. How is a jury (especially on the ancient theory 
that jurors draw on their own knowledge) supposed to know whether an 
ecclesiastical judge reached conclusion-X "because" he made evidentiary- 
ruling-Y and for no other reason? Yet claims to Prohibitions in such 
cases as this must be issuable; otherwise any tithe-payer could try his luck 
in the ecclesiastical court, wait until sentence turned out to be unfavor- 
able, then have a Prohibition on a feigned surmise that the sentence was 
give "because" certain evidence was excluded--say documentary evidence 
in support of oral testimony. Conceivably the fact of exclusion could be 
treated as issuable even if the causal connection were not.) Then, if ex- 
plicit causal language is disregarded, all plaintiff-in-Prohibition can 
"make appear" is that X. happened and later Y. happened. Can the Court - 
- assuming the question to be appropriate for the Court, not for a jury -- 
ever infer a causal connection without committing the post hoc ergo 
propter hoc fallacy? If it ever can (as my questions above say), it ought 
to be able to in a case like the present one, where sentence is known to 
have been given against A. and all evidence in support of a defense suffi- 
cient to discharge A. from liability is known to have been excluded. Nev- 
ertheless, in strictly logical terms, a showing of sequentiality does not 
"make it appear" that a causal connection exists between the events in the 
sequence. 
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(b) There is some legal point in insisting on logic for general purposes, 
even though the point in this case is exiguous. For other cases can be 
imagined in which it would be genuinely difficult to decide whether a 
sentence really depended on an exclusion of evidence. (For example, in 
Conisby v. Watts, if there had been a sentence in that case. The ecclesias- 
tical court there could have admitted proof of the release and still given 
sentence against the executor, on the theory that a husband may not re- 
lease his wife's legacy. Application of that particular theory would prob- 
ably have been stopped by Prohibition, but that is not entirely certain, and 
other theories on which ecclesiastical courts might act were clearly not 
controllable.) It is arguable that the best rule is for the judges to use com- 
mon sense -- prohibit when a sentence in all probability does depend on 
an improper exclusion, do not prohibit when there is a reasonable chance 
(or some appreciable chance, or a strong chance) that it does not. But it 
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is also arguable, in Hobart's support, that the courts are better off avoid-
ing the question of an ecclesiastical sentence's ''cause" so far as pos- 
sible (hence avoiding such problems as whether there must be a "reason- 
able," "appreciable," or "strong" chance of non-dependence.) The 
simplest means to that end would be a flat rule that Prohibitions on sur- 
mise of improper exclusion of evidence must be sought before sentence. 
Such a rule would have something to recommend it as a compromise in 
the troubled area of two-witness-rule Prohibitions. In Devenish v. 
Downs, Serjeant Davies, Justice Warburton, and Hobart all touched on 
the danger of fictionalization and abuse. Coke's general condemnation of 
two-witness-rule Prohibitions was obviously too strong for most judges to 
swallow. To adopt a "before-sentence-or-not-at-ail" rule would have cut 
off some of the opportunity for abuse and made a troubling form of Pro- 
hibition harder to get, without doing away with a type of Prohibition on 
whose necessity most judges agreed. 

Justice Hutton, who spoke after Hobart, went for the heart of the Chief 
Justice's argument. "If such a suggestion is made as is supposed, it is is- 
suable," Hutton said, "scil. whether that is the cause of their sentence or 
not." In other words, an express surmise that a sentence depends on an 
evidentiary exclusion can go to a jury on the point of causality; the objec- 
tions above are no objections; if the jury thinks the exclusion explains the 
sentence, the Prohibition stands (assuming the verdict is otherwise favor- 
able to the parishioner, if other facts could be put in issue at the same 
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time -- quaere de hoc ); if the jury thinks the ecclesiastical judge reached 
his sentence by an independent path, the Prohibition falls. In the instant 
case, Hutton thought the surmise made it appear clearly enough that the 
sentence depended on the exclusion, as by common sense it obviously 
did, for he joined Winch in support of a Prohibition. Brownlow, the 
Court's learned Prothonotary, came to the aid of Winch and Hutton, say- 
ing that there were precedents of Prohibitions in "such case." I assume he 
meant in cases where the Prohibition was sought after sentence and there 
could be a question of the sentence's dependence on the exclusion, not 
simply two-witness-rule Prohibitions in general. 

Hobart was not converted, but he was perhaps moved by the two 
judges and Prothonotary against him. For he now said that if a Prohibition 
should be granted, it should be qualified -- "if that be the cause of their 
sentence." The ecclesiastical court, that is, should be permitted to exe- 
cute the sentence "at its peril," if it was honestly convinced that it would 
have given the same sentence even if the evidence had been admitted. 
The report then says (whether the reporter's observation or Hobart's 
skeptical comment on his own proposal), "and yet, as I conceive, it is du- 
bious whether that would be available [= of any avail] to the party." In the 
instant case, the qualified Prohibition almost certainly would not help the 
parson, since the sentence almost certainly did depend on the exclusion. 
Even in less clear cases, I too should wonder whether ecclesiastical courts 
and plaintiffs would often dare to proceed. Would they not risk attach- 
ment for actually disobeying the Prohibition, and upon such attachment 
could jury trial on the point of causality (the very thing Hobart was doubt- 
ful about) be avoided? If, on the other hand, such a qualified Prohibition 
were taken to imply willingness to trust the ecclesiastical court, it would 
be of little use to the other party (plaintiff-in-Prohibition.) 

With the Court thus divided, the case was again adjourned. It was 
probably argued again. Harl. 5149 says there was "much debate in several 
terms at the Bar and Bench." That is probably an exaggeration, since the 
other reports indicate that the case was begun in Michaelmas and finished 
in Hilary, 17 Jac. In any event, on some occasion Serjeant Davies tried 
another interesting argument against prohibiting: He invoked the prelimi- 
nary proof requirement of 2/3 Edw. 6 as (presumably) a sign of the rea- 
sonableness, or acceptability in common law contexts, of two-witness 
rules. On the same occasion, Davies tried to shift the emphasis away from 
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the two-witness rule as such, to the competence of the single witness pro- 
vided in this case, as if to say, "Even if ecclesiastical courts are not free to 
insist on two witnesses in some cases, including this one, they should be 
free to insist on at least one competent witness. And their standards of 
competence -- at any rate the one applied here, that a servant of the tithe- 
payer unsupported by other evidence is not competent -- are not within 
common law control." However, Davies's further efforts did not help. 
Eventually, the Court agreed that a straightforward Prohibition would lie. 
Harl. 4813 says expressly "per totam Curiam," so it would seem that Ho- 
bart and Warburton were converted at last. Even so, the decision was 
slightly qualified. Justice Hutton, the author of Harl. 4813, reports "and 
yet it was referred to be ordered by me at Assizes." Though the less 
authoritative Harl. 5149 says Prohibition was granted, I think there is 
every reason to follow Hutton's account. He does not say a Prohibition 
was granted, only, in effect, that the Court agreed that one should be, or if 
necessary would be, "and yet" (the point would seem to be) one or two of 
the judges did not quite like the conclusion the arguments and precedents 
drove them to. They did not quite like setting another precedent. So they 
put off formal action, trusting Hutton to treat with the parties at Assizes 
and bring them to a settlement in the light of the Court's opinion. Ho- 
bart's Common Pleas never broke quite cleanly with Coke's position on 
two-witness-rule Prohibitions, though it tended away from it. 

Caroline cases from the Common Pleas show somewhat mixed results, 
certainly no return to Coke's view. In a case of 1627, 26 an executor 
sought a Prohibition because a bishop's chancellor would not let him 
prove a will by one witness. (It is probably significant that a diocesan 
court was involved, rather than the Prerogative Court of Canterbury, the 
"big-time," experienced testamentary court, which would not have in- 
sisted on two witnesses for unchallenged, prima facie probate). Justices 
Hutton and Croke were puzzled as to how a Prohibition could be framed 
in this case (they sound as if they would gladly prohibit if they could 
overcome their puzzlement.) As they put it, the executor was trying to 
prohibit his own suit, but their meaning was clearly not that self-prohibi- 
tion is objectionable in itself. The executor was not seeking to prohibit a 

26 H. 2 Car. C.P. Littleton, 20; Harl. 5148 f.114. 
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suit in which he was plaintiff on the ground that the defendant had intro- 
duced a claim determinable at common law, as in the usual self-prohibi- 
tion case. He was seeking the prohibit a suit in which there was no 
defendant, a suit which existed only in the form of his own ex parte app-
lication for probate, which the ecclesiastical court would not entertain. In
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other words, he was asking the Court to "prohibit" the chancellor from
doing what the Chancellor did not propose to do unless another witness 
was produced. In effect, he needed a Mandamus and was trying to make
a Prohibition do the job. Justice Yelverton was more optimistic. "We
may prohibit him from condemning the will because there is only one
witness," Yelverton suggested. I suppose that means, "We cannot order
him to accept one-witness proof by the 'Thou shalt not' language a Pro-
hibition necessarily uses, but we can achieve the same effect by say- 
ing, 'Thou shalt not condemn the will by virtue of the two-witness rule.'" 
Exactly what an ecclesiastical judge forbidden to condemn a will for a 
particular reason would and would not be free to do might make a ques- 
tion, but he would certainly be put in a touchy position. For example, 
could he refuse to entertain a legacy suit founded on the will without risk- 
ing attachment for "condemning" the will in violation of the Prohibition 
and having, at best, to argue his way out of the charge? The judges put 
off disposing of this odd case until precedents were searched; nothing 
more is reported of it. In support of two-witness-rule Prohibitions in gen- 
eral, Hutton and Croke said that Prohibition is "always" granted if proof 
of payment of tithes by one witness is not accepted. Always? 

In Eaton and Morrice's Case, 27 an unusual two-witness rule Prohibi- 
tion was denied. The ecclesiastical suit was for defamation -- imputing 
adultery to a married woman -- but the circumstances were out of the or- 
dinary. Eaton and Morrice were "reputed" churchwardens, but had not 
taken the required oath and therefore were not properly installed in the of- 
fice. Undertaking to act as churchwardens, they presented the woman for 
adultery "on common fame" (i.e., as someone generally reputed or re- 
ported to be an adulteress -- a proper-enough presentment for proper 
churchwardens.) The woman and her husband sued for defamation. 
They were on the point of having sentence given in their favor when the 

27 P. 3 Car. C.P. Harl. 5148, f.133b. 
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churchwardens appealed. A prohibition to the appellate court was sought 
"because this presentment cannot be proved except by one witness, [and 
therefore] they sentence the husband and wife." Such are the words of the
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report. I assume they mean that the appellate court (unlike the court of first 
instance) refused to conclude that the defamatory act (presentment) ever 
took place unless at least two witnesses would swear that it had, and 
therefore that a sentence against the husband and wife (charging them 
with costs) was given, wherefore they sought to prohibit the suit in which 
they were plaintiffs. But the report is obscure. The alterative meaning 
would be that the churchwardens were seeking the Prohibition, sentence 
having been given for the husband and wife, on the ground that they were 
improperly prevented from proving that the alleged defamatory act was a 
presentment and immune as such. (Cf. Phillips v. Piper, in Section II 
above, as to whether defamation liability could be attached to an untrue 
ecclesiastical presentment. Quaere whether that problem should be 
resolved the same way for true and "reputed" churchwardens.) In any
event, the Court denied the Prohibition -- as the report says, "for
they were presented first, and also it is a cause in which this court has no
cognizance." I do not know what the first clause means, but the sec- 
ond is clear. It would be surprising to find the two-witness rule blocked 
when its effect was to make it harder to establish an act of defamation. It 
would be almost equally surprising for the common law to prevent eccle- 
siastical courts from using their own standards of evidence for the pur- 
pose of unravelling the kind of problem presented by Eaton and Morrice 
-- whether an official ecclesiastical act performed by persons pretending 
and supposed to be ecclesiastic officers, but not lawfully such, constituted 
an act of ecclesiastical defamation. 

Denn's Case 28 only touches on conflicting evidentiary standards as a 
cause of Prohibition. Deferring the details: the upshot of this case was 
that a suit to revoke a mixed will was prohibited in toto, not because evi- 
dence had been disallowed, but because the judges thought that the eccle- 
siastical court simply ought not to handle such a suit, to the possible 

28 T. 4 Car. C.P. Croke Car., 115. 
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detriment of common law interests in the land. It was said at the Bar, 
however, that the ecclesiastical court would insist on unacceptable stand- 
ards of evidence if it were left to determine the claim of revocation. In 
this instance, it was not the two-witness rule that counsel pointed to, but 
over strict and rigid exclusionary rules -- the unwillingness of ecclesiasti- 
cal courts to accept the evidence of servants, kinsmen, and legatees whose 
testimony could be presented to a common law jury. The Court may have 
been moved to prohibit in part because it shared counsel’s opinion that 
improper evidentiary standards would be insisted on, possibly necessitat- 
ing a Prohibition later on if one were denied, or granted only quoad ter- 
ram, at this point. (As to the possibility of a partial Prohibition, which 
was discussed: The judges would probably have been more willing to 
consider that solution if their faith in the ecclesiastical court’s evidentiary 
standards had been greater. To permit an ecclesiastical trial quoad bona 
and a common law trial quoad terram is not so bad if the chance of the 
two trials’ coming to different conclusions is relatively slight. Rigid evi- 
dentiary requirements -- whereby every piece of evidence going to show 
that the will was revoked might be ruled out in the ecclesiastical proceed- 
ings -- would magnify the chance of conflicting results.) 

In a case of 1630, 29 the Common Pleas refused to speculate as to 
whether proof by one witness would be ruled out, insisting that actual and 
issuable disallowance of evidence be surmised before an evidentiary Pro- 
hibition would be considered. Whether a Prohibition would be have been 
granted on a firm surmise in the circumstances of this case is a question 
of some interest, to which a confident answer is impossible. All one can 
say is that the Court did not rule out the possibility. A parishioner being 
sued for tithes claimed a written, but unsealed, agreement to take 18/ in 
lieu of tithes for seven years. He sought a Prohibition primarily on the 
theory that the contract was intrinsically determinable at common law 
(i.e., did not say that the agreement had been disallowed, just that it ex- 
isted.) The Court refused to prohibit on that basis. The parishioner also 
said that he could prove payment of the 18/ for two of the seven years, 
but that his proof was by one witness, which the ecclesiastical court 
would not accept. The alternative theory of the surmise was that, if left to 
the ecclesiastical court, he would not be given as much opportunity as he 

29 M. 6 Car. C.P. Harl. 4813. f88b. 
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deserved to prove that the contract existed. He had his piece of paper, but 
the lack of a seal reduced its value; whether he had any witnesses to the 
making of the contract does not appear; he had evidence that the contract 
had been performed for two years -- i.e., that 18/ had been paid to the par- 
son, whence, combined with evidence that tithes in kind had not been 
paid, it might be inferred that the agreement comprised in the writing was 
actually entered into; the last item of evidence, he claimed, would be ren- 
dered valueless by improper ecclesiastical insistence on two witnesses. 

The Court refused to consider the alternative theory because it was not 
claimed that proof of the payments by a single witnesses had actually 
been offered. If that hurdle were overcome, the question would be: May 
ecclesiastical courts insist on two witnesses to prove a fact which is not it- 
self in issue, but which, if established, would provide a good basis for in- 
ference as to the matter at issue? Previous cases provide no ready clues. 
One might argue that the two-witness rule may not be applied to the di- 
rect proof of transactions or documents, but that it may be applied to facts 
whose value as a basis for inference may be variously judged. Per contra, 
one might argue that the two-witness rule is a reasonable formalistic re- 
quirement for transactions and documents, but that is has no place once 
inferential proof of such transactions is admitted in principle, as a substi- 
tute for, or supplement to, direct proof. A further question implicit in our 
case would be whether the ecclesiastical court is obliged to admit inferen- 
tial proof of a contract at all -- instead of direct proof; to supplement di- 
rect proof by one witness; or merely to add weight to direct proof which, 
if credited, is perfectly adequate by ecclesiastical standards. (The argu- 
ments might vary, depending on which of those three functions the infer- 
ential evidence was assumed to have.) 

The last of our Common Pleas cases, Warner v. Barret, 30 is badly re- 
ported, but through the obscurity one catches glimpses of the judges' con- 
tinuing bafflement by two-witness-rule Prohibitions. In the principal 
case, Warner sued for a legacy and the executor pleaded "Plene adminis- 
travit." He sought a Prohibition on the ground that he was not allowed to 
sustain his plea by a single witness. The report gives no conclusion. We 
have seen that ecclesiastical handling of pleas of "No assets" or "Plene 

30 3-7 Car. C.P. Hetley, 87. 
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administravit" in legacy suits was not usually interfered with. One might 
therefore expect ecclesiastical courts to be left free to use their own evi- 
dentiary standards -- as they were allowed to use their judgment about the 
general condition of the estate -- in determining whether an executor was 
in a position to meet unpaid legacies. 

Some of the judges in Warner v. Barret may have been inclined to that 
position, but it is hard to tell. For the rest, the report shows them ruminat- 
ing inconclusively on evidentiary Prohibitions in general. Chief Justice 
Richardson asserted their legitimacy and said that refusal to accept one 
witness to payment of tithes is cause of Prohibition. He seems hard put at 
first to distinguish the present case. Justice Croke grasped at the respect- 
able theory that ecclesiastical courts may not be prevented from applying 
their standards of proof to pleas that only say an ecclesiastical duty has 
been discharged. Richardson seems to latch onto that point and conclude 
that the "Plene administravit" in the present case was such a plea-in-dis- 
charge. What Justice Hutton was trying to say is hopelessly lost in the re- 
port, except that he cited a Hawkin's case to prove that refusal to allow 
one witness for payment of tithes (the paradigm, one would think, of a plea 
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-in-discharge) is grounds for Prohibitions. From Justice Yelverton's speech, one
distinction emerges coherently: If an executor pleads simply that he paid a pec-
uniary legacy, the ecclesiastical court is free to insist on two witnesses; but if
the legacy was twenty oxen and the executor claims that he paid a sum of
money which was accepted in lieu of the oxen, then common law, or one-witness,  
proof must be accepted under pain of Prohibition. The distinction is along 
the lines of pleas-in-discharge ("I owed £5 as a legacy and I paid £5") versus 
"collateral" defenses (in effect "I owed twenty oxen as a legacy, but a 
contract to substitute £5 for the oxen was made and executed".) In the 
principal case, Yelverton seems inclined to say that "Plene administravit" 
should be tried by one witness because the common law and ecclesiastical 
definitions of assets sometimes differed. (As if to say, "Because the com- 
mon law could insist that its legal definition of assets be accepted by ec- 
clesiastical courts, it may also insist that the question of whether the 
estate has assets to satisfy legacies be tried by common law evidentiary 
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standards.") Finally, Yelverton cited the dictum in Bagnall v. Stokes, with 
apparent approval. Croke speaks again at the end of the report to agree 
that one witness to payment of tithes must be accepted, without showing 
how that claim is anything but a plea-in-discharge. I repeat, the report of 
Warner v. Barret is execrable, not a fair indication of the judges' thinking. 
I have taken notice of it because for all its obscurity it is of some value as 
evidence that after many years and many cases the principles of two-wit- 
ness-rule Prohibition were still up in the air. 

In Dickes et uxor v. Brown, 31 the Caroline King's Bench laid down a 
clear distinction between substantive and evidentiary disallowance sur- 
mises in "No assets" cases, but only by way of dictum. I have discussed 
this case in Vol. I for its primarily procedural interest. In substance, a Pro- 
hibition had been granted either on the bare surmise that the adequacy of 
an estate to support legacies was in question or on the surmise that "No 
assets" had been disallowed. (The reports are confusing and conflicting. 
Benloe and Noy represent the case a straightforward "No assets" problem: 
Legatee sues, executor pleads "Plene administravit" or "No assets" and 
surmises disallowance of the plea. Bulstrode, much the best report of the 
case's unfolding, says that the executor won in the ecclesiastical court on 
the plea of "No assets," whereupon the legatee first appealed, then de- 
serted the appeal and sought a Prohibition. If that is what happened, disal- 
lowance of "No assets" could obviously not be the ground of the surmise. 
A remark by counsel in Bulstrode suggests that there was no disallow- 
ance-surmise, but a bare allegation that the condition of the estate was in 
question, which is compatible with the legatee's being plaintiff-in Prohi- 
bition -- viz. accuses the plaintiff of using the Prohibition vexatiously, 
having deserted his appeal, to make the other party spend more on litiga- 
tion to recover his legacy than it is worth. I therefore conclude that Bul- 
strode's initial statement of the case is garbled -- that the executor lost in 
the original court, appealed, then switched to Prohibition. I so state the 
case in discussing its procedural aspects. As to whether the Prohibition 
was obtained on bare surmise or substantive disallowance surmise: Dod- 
deridge in Bulstrode says the parties were "at issue ... in the Court Chris- 

31 3 Bulstrode 314 (dated M. 1 Car.): Benloe, 139 (dated H. 1 sub. nom. Brown v. Dixe) and 170 
(dated P. 2); Noy, 77 (sub. nom. Dixye v. Brown, undated.) 
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tian touching fully administered." That means the plea of "No assets" 
could not have been disallowed, as Noy and Benloe say. Either the com- 
plaint was barely that the sufficiency of the estate was in question, or else 
there was a patently false disallowance surmise.) 

In any event -- abstracting from the procedural complications -- the is- 
sue was whether the Prohibition ought to have been granted, hence 
whether it should be undone by Consultation on motion. The judges 
thought the Prohibition plainly bad. Though they were probably faced 
with a bare surmise, their language at least suggests that they would also 
have disapproved of prohibition on a substantive disallowance surmise. 
They sound affirmative toward ecclesiastical jurisdiction over claims of 
"No Assets" as common "incidents" of legacy suits and seem to take it for 
granted that no ecclesiastical court -- unless one patently in error by its 
own standards and hence correctable by appeal -- would disallow that 
plea as such. More to the point, Justice Dodderidge and then the whole 
Court (Bulstrode) are explicit in saying that disallowance of proof which 
is acceptable by common law standards is grounds for Prohibition in "No 
assets" cases. It is probably fair to infer that only disallowance of evi- 
dence -- insistence that executors meet a too high or rigid standard, or a 
standard too different from what they would encounter in seeking to es- 
tablish that an estate was inadequate to satisfy a common law claim 
against it--would justify Prohibition in this Court's opinion. Though it 
only expressed itself by way of dictum, the Court had no doubt that a 
two-witness-rule surmise would be good -- no qualms about denying the 
ecclesiastical courts their evidentiary standards after conceding their com- 
petence to decide whether estates were sufficient to bear legacies. 

A second report from the Caroline King's Bench, Nicholls v. 
Knowles, 32 is too brief to be meaningful. It says only that a two-witness- 
rule Prohibition was granted in a tithe suit, but gives no information as to 
the kind of issue -- bare payment, lease, contract, etc. -- the rejected evi- 
dence related to. Two further King's Bench cases are more substantial. In 
one, Bellamy v. Alden, 33 an administrator was accounting for his estate in 
an ecclesiastical court, in the process of which he said he had paid a cer- 

32 H. 4 Car. K.B. Harg. 39, f.12. 
33 Early Car. K.B. Latch, 117; Noy, 78 
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tain sum to a creditor. The creditor intervened to challenge the account, 
claiming that the administrator had paid him a smaller sum than the later 
claimed. The administrator verified his account on that item by one wit- 
ness, but the ecclesiastical court considered that proof insufficient and ex- 
communicated the administrator. Justices Dodderidge and Jones, alone in 
court, granted a Prohibition on those facts. As they understood the case, 
however, what they granted was not a two-witness rule Prohibition. For 
Dodderidge and Jones thought that the ecclesiastical court had no busi- 
ness trying the truth of the account, by one witness or a hundred. The ac- 
count should be accepted as offered; if the creditor thought he had more 
coming to him, he should sue at common law, where of course one wit- 
ness would suffice for the administrator. Upon a further hearing, from 
which Dodderidge was absent, some difference of opinion among the 
judges came out, for Chief Justice Crewe thought that the ecclesiastical 
court was entitled to inquire into the truth of the account. Jones then fell 
back on the rejecting of proof by one witness, and on that basis the other 
judges (Crewe and Whitelocke) agreed to the Prohibition. Whitelocke 
was clearly on Crewe's side on the other matter, for he emphasized that 
"the jurisdiction of their court is not taken away, but their proceedings." A 
two-witness-rule Prohibition was granted in Bellamy v. Alden because it 
was the common denominator of a divided Court. 

The last King's Bench case 34 is straight and classical; the Court was 
not unanimous. An executor simply pleaded that he had paid a legacy and 
offered unsuccessfully to prove it by one witness. Three member of the 
Court--Jones, Whitelock and Chief Justice Hyde -- held that Prohibition 
would not lie. Jones, speaking for the majority, said that jurisdiction over 
legacies carries with it the right to try whether a legacy has been paid or 
released by ecclesiastical standards. Jones did, however, make an impor- 
tant distinction, never before clearly stated: If a legatee makes a release of 
several things, including his legacy, and some of the things released are 
common law claims, trial by one witness must be accepted. Justice Croke 
dissented (the same Sir George Croke who appears in the Common Pleas 
cases above -- translated to the King's Bench in October, 1628.) Croke 
rested firmly on the analogy of tithe-payment cases, in which he said that 

34 T. 5 Car. K.B. Harg. 39, f.35b. 
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Prohibition was "usually granted" if two witnesses were insisted on. 
("Usually" probably has its common 17th-century force of "customarily" 
or "regularly," as opposed to the modern ''most of the time.") A touch
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of emotion comes through Croke's concluding words: "... to have 
a prohibition in such case is the privilege of the subject, and I am of 
opinion that there are some precedents in this court of Prohibitions 
granted on this very surmise." There is vehemence in Jones's reply, too: 
"Perhaps some Prohibitions have been granted, but I was never nor will 
be of the same opinion without better reason given than I have heard 
yet." Croke then ordered counsel to search the precedents. With that the 
report ends. Presumably the other judges were willing to defer to Croke's 
strong doubts by delaying denial of the Prohibition pending research. 
Nothing more is heard of this case, and throughout the 1630's there are 
no signs of two-witness-rule Prohibitions. Is that a pure accident, or were 
lawyers pessimistic about obtaining them in the heyday of ecclesiastical 
influence? 
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