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CHAPTER 1: 21 HEN. VIII, C. 5— 

ADMINISTRATION OF INTESTATES’ ESTATES 
 

Introduction 
            The subject of this chapter is the enforcement of the statute of 21 Hen. VIII, c.5, 
by Prohibition. The reported cases on this topic which I have found scarcely begin before 
the 17th century; they become numerous and produce enduring judicial resolution of some 
issues only in the span between 1618 and the Civil War. The subject is thus a strong 
example of a phenomenon encountered elsewhere in this study: Elizabethan and 17th 
century judges required to make sense of Reformation legislation on which there was 
little or no earlier case law available to them. 
            21 Hen. VIII is 1529-30, which means that the statute in question here barely 
counts as “Reformation legislation.” I.e., it was made not only before England’s break 
with Rome was complete, but before the formal steps toward that consummation—such 
as the temporary interdiction of appealing ecclesiastical cases to Rome in 1533—had 
been taken. The gap between passage of the statute and serious efforts to interpret it is the 
better part of a century in time, and there is also a wide gap between the makers’ 
perspectives and the interpreters’. It is worth remembering too that early modern people, 
including lawyers and judges, were not well equipped intellectually to deal with historical 
distance.  As their world—that of ordinary educated people—was still substantially “pre-
scientific”, so was it “pre-historical” by the lights of the 19th century and after. 
            For some of the Introductions in this study, it suffices to explain the basic legal 
rules and issues that inform the cases.  Sometimes, however, and emphatically so in the 
present instance, it is desirable to range more widely. Why the Prohibition cases on 21 
Hen. VIII are difficult can only be seen in focus if one appreciates the complexity of 
making out the surface meaning and intent of the statute as a whole.  Toward the end of 
the Introduction I shall explain the particular problems that predominate in the 
Prohibition cases, but first I shall explore the wide constructive context.  That 
exploration, as in some other Introductions in the study, is speculative, because hard 
evidence directly in point is unavailable, or at any rate it could only be discovered by 
separate research projects too distractive from my principal purpose of “mapping” the 
Law of Prohibitions as it appears in reported cases. 
 
                                  *                        *                        * 
 
            A statute frequently enforced by the common law courts against the ecclesiastical 
was the second major part of 21 Hen.VIII, c.5. This statute, like the Mortuaries Act, was 
one of those regulating the Church passed at the first session of the Reformation 
Parliament. Its first and better-known section was directed against ecclesiastical courts’ 
taking excessive fees for probate of wills.  There was little or no occasion for common 
law courts to enforce that section by Prohibition. The succeeding section presented 
significant problems of construction and gave rise to numerous Prohibition cases. 
            From remedying allegedly extortionate probate fees, 21 Hen. VIII moves on to the 
administration of intestates’ estates.  Although fee-regulation is an incidental feature 
here, the second section primarily lays down rules for the granting of administration. The 
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preamble of the act gives no explanation of the mischief behind this part of the 
legislation, but concentrates entirely on excessive fees and the failure of earlier attempts 
to prevent them. I.e., there are no clues to the policy of the intestacy section beyond what 
can be gathered from the enacting language and from the statute’s silence on certain 
matters that turned out to be doubtful. 
            The enacting clauses are simple.  Ordinaries and other ecclesiastical judges with 
probate jurisdiction are directed to grant administration of intestates’ goods to the widow 
or next of kin or both. The statute is express in affirming the ecclesiastical judge’s 
discretion to choose the widow or nearest relative or both. It proceeds to insure his 
discretion to choose any one or more among equally close kinsmen who seek 
administration. Part of the act’s policy thus appears to be to cut off disputes about grants 
of administration: So long as the grantee is the widow, or a relative than which there is 
none nearer, or the widow plus one or more such relatives, or several equally close 
relatives, no statutory right to complain is conferred on any eligible person who happens 
to be excluded. Excluded eligible persons must either be quiet or seek review by 
ecclesiastical appeal of the judge’s exercise of discretion. It was to be problematic 
whether the statute left the second option open. At any rate, the statute seems to cut off 
all legal claims against preferred co-eligibles—all possibility of seeking more than 
reconsideration of what the statute clearly labels a discretionary act. 
            The language next following is somewhat obscure, but it appears to have the same 
purpose—to protect the ecclesiastical judge’s discretion against contenders for 
administration. I read it as providing that so long as the widow is among the 
administrators others do not have to be nearest relatives. I.e., the widow plus a cousin is 
acceptable, and an excluded brother has no title to complain, but if there is no widow, or 
if she is excluded, then all administrators must be in the class of nearest relatives. The 
statute evidently contemplates the commonplace situation where relatives apply for 
administration and either (a) it is uncertain whether there are, or probable that there are, 
closer relatives who have not applied or (b) several relatives of unequal degree apply. 
Within limits, the ecclesiastical judge is in effect told to go ahead and make a decision 
among active candidates.  If there is a widow and she is included, the closest relatives 
cannot appear later with a right to overturn the arrangements, nor complain about having 
to share administration with less close relatives. Administrators of estates can proceed 
with minimum delay and uncertainty. Accordingly, the mischief behind the statute would 
appear to be a high incidence of litigation and delay owing to uncertainty about the scope 
of the ecclesiastical judge’s discretion. A further, perhaps less certain, one might be a 
tendency on judges’ part to show too little respect for the claims of closest relatives and 
especially of widows. (The statute lays down no criteria for determining propinquity of 
relationship.) 
            After saying to whom administration shall and may be granted, the statute 
proceeds to say a little about what the administrators are to do. It is provided that both 
administrators and executors must choose two associates for the purpose of preparing an 
inventory of the estate’s personal property. The associates must be creditors or legatees if 
such exist and consent to serve. (An estate in the hands of administrators could have 
legatees in the event that the deceased made a will but failed to designate executors, or in 
the event that designated executors refused to serve or were dead.) Otherwise, they must 
come from the closest classes of relatives, but if such cannot be found or induced to serve 
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any two “honest persons” nay be chosen. The inventory made by the executors or 
administrators must be presented in indenture-duplicate form to the ecclesiastical court. 
The executors or administrators must swear that it is “good and true.” One copy (half of 
the indenture) is to be left on file with the ecclesiastical court, the other to be kept by the 
executors or administrators. Administrators are also required to enter a bond insuring 
“true administration.” 
             The statute next appoints a £10 penalty recoverable from any ecclesiastical judge, 
or subordinate official of such judge, who violates the rules laid down. This penalty was 
of the basic Qui tam form—half to the King and half to the person who sued successfully 
for the penalty at common law. The statute provides, however, that only the “party 
grieved” may in this instance be the plaintiff in such a penalty suit. i.e., there is not an 
open invitation to any member of the public to sue in the role of a mere “informer.” With 
respect to what the statute makers clearly had in mind as their paradigm case—where the 
ecclesiastical judge or subordinate official exacts a higher fee than the statute permits 
from an executor seeking probate or from an administrator for the grant of letters or 
administration—there is no problem about identifying the “party grieved”. With respect 
to other rules concerning the administration of intestates’ estates, there clearly is a 
problem. For the simplest type of case, suppose that Smith dies intestate leaving a widow 
and several people in the class of nearest blood-relatives. Suppose that all these apply for 
administration. (It seems clear from the statute that rights accrue only to those who want 
administration and take active steps to seek it. “Wanting administration “means wanting 
the property and claims comprising the estate or a portion thereof, for administrators, 
assuming they have performed their common law duty of satisfying the decedent’s 
creditors, are essentially in a position analogous to that of residuary legatees—the 
tangible property is theirs, and they are free to prosecute any claims they care to. 
Ecclesiastical law presumably had rules for what constituted timely application and how 
much time must be allowed for potential applicants to act, but I have no evidence of what 
they were.  Nothing in the text of the statute or in my case material speaks to whether 
ecclesiastical courts acting too fast or employing unreasonable standards for timely 
application could be considered to violate the statute. ) 
             Plainly none of our imagined applicants—widow plus several persons counting 
as next of kin—has a grievance arising under the statute if any one or more of the group 
is appointed to the exclusion of any others. The statute is simply not violated.  It is 
manifestly violated if no one in the group is appointed, but someone else—another 
relative or a non-relative.  May all the members of the group bring separate suits for the 
penalty and recover £5 each?  The fact that each such suit would contribute £5 to the 
royal coffers might be a motive for saying “Yes.” On the other hand, there is an oddity in 
calling any member of the group aggrieved when none of them could be sure of 
appointment if one or more of them had been chosen.  It would take research directly 
about penalty suits based on 21 Hen. VIII, which might be impossible to carry out to 
significant results, to ascertain what actually happened and whether either difficulty was 
perceived and debated (i.e., the difficulty of multiple suits for one offense, dependent on 
the size of the contingent category “next of kin”, and the difficulty of making out who is 
aggrieved in some circumstances when the offense is violation of the statute’s eligibility 
requirements, as opposed to charging excessive fees.)  One might in the present context 
think of the Prohibition as a way around the difficulties, since it would take but one 
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Prohibition to prevent an offense and plaintiff-in-Prohibition need have no private 
standing as a “party grieved” (for the latter point, see Vol. I passim.)  Bear this in mind 
when we reflect generally on the role of Prohibitions in enforcing 21 Hen. VIII. 
             Besides recovering the penalty, victims of being charged excessive fees were 
authorized by the statute to recover the amount of money by which they were 
overcharged. This provision precedes the penalty, and the penalty is represented as an 
additional sanction imposed on disobedient ecclesiastical officials.  In the abstract, 
overcharged persons were compensated for their “actual damages” and given the penalty 
expressly on top of that. “Actual damages” being introduced into the statute, the question 
arises whether they were recoverable for other infractions than excessive fees. Obviously 
the statute could be otherwise violated.  We have just looked at one form—flouting the 
eligibility rules by overlooking all those from among whom at least one administrator 
must be chosen.  Other forms—in fact the ones central for Prohibition law—will be 
discussed below.  Obviously too, people could be much more damaged by such other 
violations than a £5 penalty would compensate. In the simplest case of eligibility-rule 
violation, where decedent leaves no widow and only one next-of-kin person, say a child 
or sibling, that person, if by-passed, would lose the whole value of the estate, which 
could be very large, minus £5.  It may seem unjust to let him bear that loss when the 
victim of a mere overcharge of fees can recover the amount he is overcharged plus £5. In 
any more complex case, the problem of identifying who has been wronged recurs more 
acutely than with respect to the penalty.  
          As far as the penalty is concerned, the worst that could happen is that all members 
of the possibly numerous class from which at least one administrator must be chosen 
could recover £5 (and the King £5 x the number of people from that class who seek 
administration.)  That outcome would be the Church’s bad luck, avoidable by obeying the 
statute, but allowing a sizable number of people to recover the whole value of a large 
estate surely seems unacceptable. It is perhaps conceivable that all disappointed 
applicants in the widow plus next-of-kin class could be allowed to recover the value of 
the estate jointly, but that would have the probably objectionable effect of conferring a 
windfall on persons all but one of which could be lawfully excluded without any 
violation of the law. 
             In the light of these considerations, the best solution is probably that the statute 
does not give “actual damages” generally to victims of violation, but solely a sum-certain 
recovery of excessive fees charged.  Those entitled to this recovery are then given the 
penalty in addition.  But what of those who have suffered loss otherwise—at least certain 
loss—in consequence of violation of the statute? Common sense suggests that these 
victims should be entitled to the penalty even if damages are ruled out for them. The 
alternative would come to holding that these “parties grieved” have no secular remedy. 
I.e.: The statute is addressed to the ecclesiastical courts quoad all violations except 
charging fees defined by the statute as excessive. Of course such violations should not be 
committed, and should be corrected by ecclesiastical appeal, but no common law right is 
created, unless perhaps a place for Prohibition can be found. 
             If, however, one resists denying the penalty to those wronged otherwise than by 
overcharging, the language of the statute furnishes some support.  The draftsmanship is 
poor, but the words may be readable as intended to benefit such “otherwise wronged” at 
least to the extent of allowing them the penalty. This effect depends on a single phrase: 
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Before saying that the overcharged may recover the amount of the overcharge, the statute 
says that all ecclesiastical officials who “do or attempt or cause to be done and attempted 
against the act in any thing [italics mine]” shall forfeit “so much money as any such 
person shall take contrary to the present act.”  Then the penalty is given in addition. 
Arguably, perhaps, the phrase “in any thing” should be taken as an acknowledgment that 
the act as a whole (notably the part on intestacy) can be violated in various ways and an 
indication of intent that violations other than overcharging be rectified at common law, in 
a manner not specified but roughly analogous to the remedies provided against takers of 
undue fees. I have argued that the penalty is the most plausible feature to extend, though 
we shall see from the cases that some lawyers seem to have thought that “actual 
damages” were available. There are no signs of the matter’s having been deeply debated.  
(In favor of a liberal construction of puzzling language, one should note that charging 
excessive fees is practically the only offense likely to occur in probate cases. That is the 
offense the statute leads off with and no doubt the main one the statute was enacted to 
prevent. Arguably the sanctions section of the statute was written to cover that case, but 
without the intent of foreclosing secular recoveries for the wider range of offenses likely 
to arise in the secondary category of administration. Possibly a single comprehensive 
phrase was thrown in to catch that wider range.)   

Before one can say how enforceable by secular law 21 Hen. VIII should be, it is 
necessary to raise broader questions than we have yet asked. So far, we have largely 
addressed the words of the statute and problems of tort and penal remedies in particular 
situations. The broader questions concern the purposes of the statute as it touches 
administration and the relation of those purposes to the interests of the Church.  
Obviously the statute intends to protect administrators, as well as executors, against 
excessive fees, and to that end it provides clear remedies. Plainly, however, it intends 
more. 
             Negatively, the statute intends that Church courts no longer enjoy nearly full 
freedom to handle intestates’ estates as they see fit, subject only to canon law and 
ecclesiastical appeal.  (The text below explains one earlier statutory incursion into the 
field, so mild that it barely qualified full ecclesiastical freedom.) Affirmatively, if it does 
nothing else, 21 Hen. VIII mandates who at least one administrator shall be.  Part of its 
practical intent is to insure that widows and nearest relatives get at least a share of the 
estate.  It was probably anticipated that for most estates, usually small ones, only those 
persons would seek administration. The Church lost full freedom to prefer some other 
purpose to the interests of those parties. 
             On the other hand, the statute leaves ecclesiastical courts with a great deal of 
discretion. Its language expressly emphasizes that it does so. Let us combine the large 
discretionary residue with the assumption that if all members of the class widow-and-
nearest-relatives, although they have applied, are excluded, the penalty is recoverable by 
those excluded.  At this point, the ultimate intent of the statute becomes open to question. 
Were the statute makers really hostile to leaving out widows and next-of-kin altogether, 
provided applicants in that class received £5 each (and a premium was paid to the King—
a sort of license fee for pursuing ecclesiastical purposes rather than serving the familial 
interests which the statute was to a degree designed to protect?) Does the statute in effect 
say to ecclesiastical courts, “You are free as you have always been to cause intestates’ 
estates to be devoted to pious purposes, except that now you must pay for the privilege, in 
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part by modestly compensating close familial applicants whom you see no reason to 
enrich with a share of the estate—nor to burden with the active business of an 
administrator”? 
              Let us now try to visualize why an ecclesiastical court might choose to disobey 
the statute at the risk of having to pay the penalty. For this purpose one must posit a fairly 
large personal estate, or at any rate a situation in which widows and next-of-kin would be 
well provided for without a penny from the personal estate.  (That means provided for in 
one way or another out of the decedent’s land—a widow by dower rights or a jointure, at 
least one next-of-kin by inheritance, i.e., the single male primogenitary heir or all female 
nearest relatives.  Remember that in 21 Hen. VIII—1529-30—freehold land was not 
devisable at all, though there was opportunity to divert land from legal heirs by means of 
uses—in modern terms, trusteeship arrangements.) 
            The ultimate rationale for ecclesiastical jurisdiction in intestacy was that the dead 
man’s property should be optimally applied for the benefit of his soul, the Church being 
the qualified judge of how the best application could be achieved.  While providing for 
one’s widow, children, and poor relations counted as a soul-benefiting work, it 
approaches a sufficient one only for the modestly circumstanced.  Benefactions to 
ecclesiastical institutions or to the unrelated poor and indeed Masses for the decedent’s 
soul in Purgatory should be imputed aspirations of a well-off intestate, as well as 
objective benefits to him. (That is to say, if what the intestate would probably have 
provided if he had made a will is taken as the ideal standard for how the ecclesiastical 
courts should dispose of his property, there is hardly any generic conflict between 
“imputable aspiration” and “objective benefit” under the cultural conditions of 1530. 
Ecclesiastical courts presumably had no choice but to impute aspirations to the decedent, 
as opposed to formally investigating his actual intentions.  The only exception to that is 
the special case of an imperfect will attached to the letters of administration. There, if 21 
Hen. VIII is to be obeyed and the penalty avoided, administrators must, by express 
provision of the statute, meet the eligibility requirements, but once appointed they 
become in effect executors to carry out the technically “intestate’s” known wishes.) 
             In short, ecclesiastical courts traditionally had a duty to look beyond the interests 
of widows and nearest relatives. It is not necessary to advert to ecclesiastical greed to 
explain why Church courts after the statute of 21 Hen. VIII might be inclined to slight the 
statute’s familial solicitude by outright disobedience of the statute and acceptance of the 
penalty, or perhaps less expensively in some situations. This is not to deny the reality of 
“ecclesiastical greed”—not to make it out as the mere creature of anti-clerical or anti-
Papist prejudice in many shades—but only to emphasize that the courts were supposed to 
take the intestate’s soul into account and that doing so inevitably involved directing funds 
to ecclesiastical agencies and concerns. 
             I do not think radical change from “the cultural conditions of 1530” is likely to 
have affected the balancing of familial considerations and ecclesiastical interests very 
much. In 1530, Catholic religious culture was still intact in England: Papal supremacy 
itself was not yet legally impugned; the mere regulation by statute of ecclesiastical legal 
proceedings was not unprecedented, though its conceivable scope was of course much 
more limited than after the soon-forthcoming “nationalization” of the English Church. 
Protestantization of the new national Church progressed by a jagged path from the 1530s 
down to the Elizabethan Settlement, and in some de facto ways beyond it. Of course this 
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process swept away many of the modes in which the property of the dead could be 
bestowed for the well-being of their souls. Indeed, for those who were well-informed 
about Protestantism and serious, conscientious, or genuinely convinced of their 
commitment to it, the very idea of conferring a benefit on the deceased was utterly 
erroneous.  Nevertheless, from the mundane perspective of ecclesiastical courts, I doubt 
that this momentous history made much difference. 
             If the Church lost the duty to look to the intestate’s soul, it did not lose an interest 
that might sometimes lead its courts to pay the penalty and dispose of the estate in ways it 
deemed better or “more Christian” than what conforming to the letter of 21 Hen. VIII 
would produce.  This interest does not reduce to a “greedy” one in simply diverting 
wealth to ecclesiastical institutions. For one thing, the probable preferences of the 
intestate can be plausibly substituted for benefit to his soul.  Would a wealthy decedent 
who made no will—probably owing to unanticipated death or mere carelessness—have 
wanted his whole estate to go to his immediate family, or at least not outside the family at 
large?  After all, in 16th-17th century England he was presumptively a Christian, and 
unless a resident alien a member of the Church of England. Could it be inappropriate for 
the Church to concern itself with his reputation, even if the Church in its reformed state 
must dismiss as superstitious any way in which it could act effectively from concern with 
his soul? Finally, even putting aside all reference to doing what the decedent would want, 
need the Church conceived as the spiritual counterpart of “the whole body of the realm” 
deny itself power to use its intestacy jurisdiction in part to further the intrinsic ends of a 
Christian commonwealth?  21 Hen. VIII can be considered a benign secular intervention 
for insuring that the Church does not overlook its responsibility to the decedent’s family 
in pursuit of other ends without abandoning those ends. 
             So much for a defense of ecclesiastical courts’ risking the penalty and simply not 
observing 21 Hen. VIII. (Risking rather than incurring, since in our imagined cases of a 
large personal estate or a land-rich family those certainly entitled to administration by 21 
Hen. VIII might of course choose not to bother with the penalty. Their motive might be 
acceptance of the Church’s role and accord with what they could have reason to 
understand as the Ordinary’s plan for a “public interest” use of the estate. As it were, they 
might elect to treat the ecclesiastical court as a sort of informal trustee and “charitable 
adviser.”  Retention by the family of particular chattels with personal or sentimental 
value could easily be built into a “friendly settlement.”  Before ending this speculative 
excursus we should take note of one further range of considerations. Remember that 
when there was a widow biological family members not in the nearest category could by 
the statute be made co-administrators and hence property-recipients along with her.  In 
effect, a needy cousin could be benefited without violating the statute. For that matter, a 
well-off cousin could without penalty be used as a vehicle for bringing part of the estate 
to Church-approved employments, if there were a cousin who could be relied on to give 
most of his share away for charitable or religious ends.  More safely, an eligible cousin, 
or sibling or uncle, in place of a child, rich or poor, might be compelled to give 
generously for those ends by conditioning his grant of administration on his doing so. 
Using this technique would usually require giving the appointee a motive to accept 
administration with the condition by letting him keep a reasonable portion of his 
prospective share, and of course the maneuver must be free of legal objection—i.e., 
explicitly conditional grants of administration, or alternatively insisting that the grantee 
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enter a bond to devote such-and-such a sum or proportion to Church-endorsed purposes, 
must be perfectly legal. If the method of a bond is used, secular law necessarily intrudes, 
since the bond must be enforced by action of Debt at common law. A common law court 
must say whether the condition on the bond is lawful, and so the question arises whether 
21 Hen. VIII makes that doubtful. The statute does not at any rate expressly provide that 
that administration may be offered to an applicant if he will enter such a bond and 
withheld if he is unwilling to. The compatibility with the statute of a straight conditional 
grant is open to doubt in the same way—the statute does not authorize such grants, but 
neither does it forbid them in terms. The difference between the bond and the conditional 
grant is that the former must give secular courts a shot at the legality of the ecclesiastical 
technique, while this can hardly be clear for the latter. A penalty suit would probably not 
lie if the plaintiff is a kinsman who may be appointed but not a widow or nearest relative 
who must be.) 
             We are now in a position to approach the subject that properly concerns this 
study, the role of Prohibitions in enforcing 21 Hen. VIII. The broadest question under this 
rubric is whether Prohibition should ever be used for that purpose.  It is generally true 
that one function of the writ was to prevent non-common law courts from doing what 
statutes provided they ought not to. This, however, does not mean that letting it perform 
that function was appropriate for all statutes. It is obvious that a statute could ban using 
Prohibitions to enforce it by express provision. There seems to be no necessary reason 
why a statute could not do the same by implication. Is it possible that 21 Hen. VIII should 
be construed as so implying? 
             It is a plausible generalization that no activity subjected to a penalty by statute 
should be stopped by Prohibition. (A penalty, not a punishment.  A penalty statute 
empowers private parties to recover a definite sum of money at common law from the 
doer of an action specified in the statute, if such private person is willing to undertake the 
costs and risks of suing for it.  Punishments can be various; prosecutions which, if 
successful, eventuate in a misfeasor’s punishment must be by indictment or criminal 
information; if punishments are monetary, the fine accrues to the King alone.)  At 
scattered places in this study, Prohibitions are sought to stop actions subject to penalty. 
(For the example closest to hand, besides those involving 21 Hen. VIII itself, see Ch. 2 of 
this volume.)  In such cases it was commonly argued that the availability of a penal 
action debarred Prohibition: If Parliament authorized the penal action, should it not be 
supposed that Parliament meant that to be the sanction for whatever wrong it had 
recognized or created? Must the statute makers not have considered danger of the penalty 
a sufficient deterrent and payment of it sufficient amends? 
             The generalization “No Prohibition where a penalty is provided” is almost 
certainly over-broad. The miscellaneous instances suggest as much (and Ch. 2 below 
furnishes a strong example of explicit, argued rejection of the principle for one particular 
statute.) There are also good intuitive grounds for doubting that it should always be 
applied. I do not think it is necessary to make a systematic abstract analysis here of why 
the “No Prohibition” maxim should not be consistently followed, if indeed it should not. 
Nor shall I analyze the extreme contrary of “No Prohibitions”—that all penalized judicial 
activity incompatible with statutory requirements should be halted by Prohibition if 
Prohibition is sought and it is possible or practicable to employ the writ. Between the 
extreme contrary and “No Prohibitions” tout court there are numerous imaginable 
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distinctions; general rules covering different types of situation can be proposed, 
defended, and criticized. Rather than distract attention from our focus on 21 Hen. VIII by 
commenting on the full abstract range, I shall confine the discussion to two topics.  (a) I 
shall summarize the reflections just above as a specific argument that enforcement of the 
eligibility requirements for administrators laid down in 21 Hen. VIII represents a type of 
situation in which Prohibition should probably always be denied. (That does not, of 
course, mean that the proposed practice cannot be rationally rejected, or sometimes 
qualified even if generally accepted. Bear in mind that only the eligibility requirements 
are in question here—in other contexts, still to be discussed, Prohibitions to enforce the 
statute may be justified even if it they are not quoad eligibility.) (b) I shall deal with a 
few further considerations, some going to principle and some to practical objections to 
Prohibitions.  
             I have argued that there is a sort of situation in which Parliament may intend to 
make a change in the law, but not quite the one it seems to on the surface, and that 
statutory intent need not always include the ordinary expectation that the statute be 
obeyed or conformed with. 21 Hen. VIII, I have argued, fits the type.  Certainly the 
statute makes it illegal as a matter of English secular law to do something that probably 
cannot be made out as illegal in that sense before. (The “probably” signifies the doubtful 
possibility that the one medieval statutory intervention in the matter of intestacy 
constrained the ecclesiastical courts, as opposed to merely exhorting them—see text for 
this detail.)  Certainly too the statute affixes a sanction to ecclesiastical courts’ failing to 
do what they are in a sense told to—or, alternatively stated, it puts a price-tag thereon. 
And yet—to play a bit with one of the most bafflingly complex terms or concepts in both 
legal and everyday discourse—were the makers of 21 Hen. VIII probably “intent” on 
bringing about the state of affairs to which it seems to point—viz. a strongly family-
favoring policy in the handling of intestates’ estates? I have argued that a negative answer 
to this question is likely to be correct—that the makers would quite probably have 
expected and welcomed, in the case of large personal estates, ecclesiastical courts’ 
ignoring the statute at the price of paying the penalty if it was insisted on. 
             The immediate political circumstances of the statute would seem to count in 
favor of this conclusion, as well as the cultural conditions prevailing at the time of 
enactment. 21 Hen. VIII was probably made in part to put pressure on Rome in the matter 
of the King’s divorce. Keeping pressure moderate can be the way to make it effective. In 
1530, it would have made sense to say to Rome something like this: “If you persist in 
making trouble about the divorce, you can expect more regulatory interference with 
ecclesiastical practices, and it may grow more drastic. At present, however, we mean 
only to show that we are ready to interfere by taking some measures for which there is 
popular demand and which you yourselves must acknowledge to be reasonable reforms. 
If you are willing to cooperate in a matter vital to our interests and in which we believe 
we have a strong legal case, and thus our normally amicable relationship is restored, we 
can hardly undertake to repeal the reforming legislation we have passed (notably our 
insistence on curtailing excessive and capricious fees for various ecclesiastical services.) 
On the other hand, we do not intend or believe that we shall have imposed any serious 
restrictions on your accustomed way of exercising your jurisdiction. It is the part of the 
statute concerning intestacy that might seem to threaten your defensible freedom, but 
close attention to the statute will show that there is nothing of substance to fear.  You will 
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see that you have been subjected only to a requirement to give minimal respect to the 
interests of the intestate’s family if it is demanded, something we think you will concede 
to be due.  We have, it is true, insured that this be done by putting a charge on flatly 
disregarding the statute. You need not always, however, go that far in order to settle the 
estate as you prefer, and if you must the charge is modest compared to what you would 
hope to gain for ecclesiastical, spiritual, or charitable purposes in any case where the 
strong measure of disobeying the statute could seem worthwhile.  And what, finally, 
would stand in the way of passing the charge on to the estate as a whole, in effect 
compensating the Ordinary for any expense he is unable or unwilling to bear out of the 
ecclesiastical funds he has chosen to favor over familial claims?  In sum, though the 
statute is a threat if you like—a harbinger of more legislation you will not like and a 
demonstration of our willingness to deal with ecclesiastical problems on our own—it is 
not a long-run threat to the international Church’s normal operations.” 
             So visualizing the immediate political exigencies, as well as noting the climate of 
values and religious beliefs around 1530, makes for the conclusion that using 
Prohibitions to prevent violation of 21 Hen. VIII’s eligibility rules for administrators 
would be contrary to the statute’s implied intention. The penalty alone should be relied 
on to deter violations of all sorts and degrees. The further possibility, compensating the 
actual damages incurred by persons excluded in violation of the eligibility requirements, 
should be rejected for the same reason as Prohibitions should be—as over-enforcement, 
in the case of actual damages by making violation forbiddingly expensive to the Church 
in the very circumstances that most justify it. 
             I have argued further that the large changes in the English “ecclesiastical polity” 
and in its religion after 1530 need not alter the reading of the statute’s original intention 
that makes for “no Prohibitions.” This last point, however, has complexities that have not 
yet been explored.  It would be natural for the Church hierarchy and officialdom—for 
those who manned the ecclesiastical courts—to want to hang onto as much discretion in 
intestacy cases as possible. It is not, I have suggested, impossible to come up with a 
“purified” or Protestant version of the kind of public interest that could and should be 
served if the ecclesiastical courts were not in practice rigidly bound or bindable to an 
exclusive solicitude for familial interests.  Of course one would not expect English people 
many decades beyond the Reformation to have a neutral historical perspective on what 
legislators in 1530 are likely to have had in mind (and all the solid information I have 
found touching legal debate on the construction of 21 Hen. VIII is from many decades 
later—see text.)  A general awareness that 21 Hen. VIII limited prior discretion, together 
with a conviction that ecclesiastical courts’ retaining as much discretion as was plausible 
would be beneficial to the realm and appropriate to the national Church’s role in its 
governance, is enough to give churchmen and their sympathizers a legitimate anti-
Prohibition case. It does not follow that all or most lay opinion, including that of common 
law judges, would find that position convincing. 
           One can reasonably argue that the “plain meaning” of 21 Hen. VIII–never mind a 
rather fancy construction of intent—is that all the assets and claims of intestates’ estates 
should go to the family, always at least including widows and next of kin.  Competition 
between the two basic approaches to 21 Hen. VIII may be at work in the actual debates 
over Prohibitions founded on the statute.  A proclivity to see the “plain meaning” as 
radically family-favoring, may have been reinforced by Protestant distaste for any 
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ecclesiastical power to divert family wealth to public or pious purposes.  Laymen brought 
up in a thoroughly Protestant environment, and sometimes with personal convictions 
strongly adverse to practices in the least reminiscent of the “Popish times”, would be 
more likely to feel this distaste than Bishops and their satellite officials.  In addition to a 
vested interest in their own powers, the latter tended toward one version or another of the 
Via media position, whereby the national Church, without impugning its Protestant core, 
could and should retain something of its ancient institutional scope.  To assess whether 
the clash of points of view transcending mere law is visible in Prohibition cases springing 
from 21 Hen. VIII, it is necessary to look more precisely at the issues in those cases, first 
in the abstract terms of this Introduction and ultimately as the cases appear in the text. (It 
is better not to call the stringently pro-family interpretation of the statute “Puritan”, 
though it would of course be supported by Puritans properly so-called. Strong 
Protestantism could shape a disposition to read ambiguous law as compatible with “true 
religion” without participating in Puritan demands for changes in the Church’s structure 
and outward practices, much less tolerating non-conformity in the sense of disobeying 
clear law.) 
             There is in the end little reason to embrace the view that no statute made 
enforceable by a penalty action may also be enforced by Prohibition. One needs to look at 
particular instances to discern whether a good case can be made against Prohibition when 
a penalty is available.  I have argued that such a case is reasonable and probably 
preferable if due emphasis is put on the statute’s original intention. Analysis of other 
statutes may well reach the opposite conclusion, and so may that of 21 Hen. VIII itself 
with respect to arguably implied provisions beyond the eligibility requirements.  We shall 
soon reach those; most Prohibition law on the statute, or at least most of the Prohibition 
law on which the courts reached firm conclusions, is about those provisions. As for 
penalty statutes, there is no a priori reason to suppose that the relatively few which 
regulate the conduct of judicial bodies must be intended to tolerate disobedience so long 
as the penalty is risked or paid. It is true, as is commonly observed, that penalty actions in 
general put a “price-tag” on some activity, rather than subject it to a punishment so severe 
or so uncertain that few would risk it. This incident of a technique of law-enforcement 
does not mean, however, that when Parliament enacted a penalty statute it always had the 
same intention within the range from (a) essentially taxing an activity for royal revenue, 
to (b) a desire to deter the activity and reduce its frequency or its availability to the lower 
classes by making it more expensive, to (c) a preference for seeing the activity stamped 
out, even though it is not deeply culpable morally and the best hope for a reasonable rate 
of enforcement is to create the private stake that characterizes penalty statutes.  One 
would generally expect statutes directed against official acts of non-common law courts 
to fall in the third category, in which case using Prohibitions to prevent acts of the sort 
meant to be “stamped out” is surely desirable if it is feasible. My argument, however, has 
been that there may be exceptions, and that the eligibility requirements of 21 Hen.  VIII 
may well furnish one.   
             We must now consider whether preventive enforcement of those rules by 
Prohibition would be feasible, granting its legitimacy in principle.  The best argument is 
probably that it could not be consistently feasible, for which reason it might be wise to 
avoid complicating the law with distinctions and uncertainties and simply to hold that 
Prohibition does not lie on surmise of violation of the eligibility rules.  So concluding 



25  

need not imply that Prohibition is inappropriate for other alleged violations of the statute, 
which remain to be discussed. 
             A simple or ideal model of the Prohibition might see it as a necessarily 
prospective remedy. I.e., non-common law courts may be prohibited from doing 
something ultra vires that they have not yet done. The real picture is more complicated, 
but let us for the moment assume the simple model. It seems clear that opportunities to 
enforce the eligibility requirements of 21 Hen. VIII prospectively would be relatively rare 
and dependent on special circumstances.  Often X would have been appointed 
administrator before a rival aspirant, Y—or if Prohibition is assumed to lie, any member 
of the public, Z could complain that X, or X alone, was chosen in violation of the statute. 
Of course this is not a necessity: Y or Z could learn that X had applied for letters of 
administration but not yet received them; Y or Z could have found out that the 
ecclesiastical court was considering appointing X or on the point of doing so.  Y would 
obviously have no right at this point to a penalty action, which is, conversely, 
retrospective—an illegality must have been committed before it can be penalized;  Z 
would never be entitled to one, and Y might never, depending on the complexities of 
identifying “parties grieved” discussed above. Prohibition’s availability to people in the 
position of Y or Z would be advantageous to them and sensible from a public point of 
view.  Two forms of the writ would be employable depending on circumstances: either a 
mere order not to appoint X or an order not to appoint him unless others, specified as 
individuals or by class, are also appointed.  (Qualified, partial, or conditional Prohibitions 
are well warranted. See Vol. I, pp. 293 ff. and 361 ff.)  So there is no rational objection to 
Prohibitions enforcing the eligibility rules unless on either or both of two bases (a) 
Banning violation of those rules subject to the sanctions of Attachment-on-Prohibition is 
more thoroughgoing enforcement than the statute intends, as argued above. (b) It is unfair 
and bad judicial practice—on our present assumption that Prohibitions must be 
prospective—to let some violations, probably a minority, be effectively prevented while 
many victims of violations, only contingently different from others, are left to the 
chances of penalty suits and a maximum recovery of £5. Is the inequity not substantial 
enough to recommend no Prohibitions for eligibility-rules enforcement?  
             The next question is whether it is correct to say that Prohibitions must be 
prospective, as we have been provisionally assuming.  At least one situation requires a 
negative answer of sorts: Prohibitions were used to block execution of sentences when 
they were imposed in cases a common law court considered beyond ecclesiastical 
jurisdiction. It was firmly held that an ecclesiastical sentence was no bar to Prohibition, 
subject only to common law courts’ discretion to deny a writ if plaintiff-in-Prohibition’s 
delay in seeking one was unconscionably long and apt to cause hardship to an adverse 
private party. (See Vol. I, p. 115 ff.) An order not to carry out a sentence is obviously in a 
sense prospective: If the ecclesiastical court has gone as far as it can—excommunicated 
plaintiff-in-Prohibition and even had him committed via De excommunicato capiendo—it 
can still lift the excommunication; failing to do so would presumably be disobeying the 
Prohibition and generate Attachment proceedings (and if he was kept in prison by the 
secular authorities he should be liberated on Habeas corpus.)  In another way, however, it 
is strained to call a Prohibition after sentence prospective.  Efforts to argue that sentences 
should bar Prohibition (loc. cit., Vol.  I) rested on the stricter logicality of insisting that 
only the not-yet-done can be forbidden. The argument usually failed because of the 
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doctrine (Vol. I, passim) that the seeker of a Prohibition is an “informer for the King”, 
who need have no private interest in whether one is granted or not. The public interest in 
having proper lines of jurisdiction observed in the King’s legal system as a whole was in 
effect held to trump the logical objection to prohibiting the already-done. If the law was 
reversed and plaintiff-in-Prohibition was required to have the private interest he usually 
did have in practice, prospectiveness would probably have been insisted on as a logical 
necessity. So insisting would have reinforced the practical desirability for all civil law-
enforcement that parties with a legally protectable interest act in a timely way to protect 
it. In the specific case of an interest in jurisdiction, it is desirable that a party not try his 
luck in one system of courts and only after losing—perhaps after a considerable lapse of 
time—complain about the jurisdiction of the court he was willing to bet on.  Given the 
public stake in jurisdiction, however, the point above provides a way out: A Prohibition 
after sentence is not flatly an order not to do what has been done, because it amounts to 
forbidding execution of the sentenced, an “act” that cannot be done completely so long as 
the party is unabsolved (and unpardoned, since a secular pardon could wipe out both lay 
and ecclesiastical sanctions.) 
             A grant of administration is at least harder to make out as short of a completed 
act than a sentence in a contentious ecclesiastical suit. It is true that mere appointment of 
an administrator does not necessarily cut off all further ecclesiastical concern with the 
estate in question, although there is a strong argument that it does, as we shall see below.  
At any rate, the estate still needs to be administered—debts to the intestate collected and 
tangible property taken possession of by whoever is entitled to it. Prohibiting an unlawful 
appointment already made can be construed as forbidding the ecclesiastical court that 
made it from dealing further with the estate—from doing anything concerning the estate 
that it could do if the appointment were lawful. Where would this leave things? 
             By force of the Prohibition, we are assuming, the original ecclesiastical court is 
cut off from touching the estate of Intestate Smith in any way. So to speak, it has had its 
chance and forfeited it by making an appointment not authorized by 21 Hen. VIII. 
(Whether it could deal further with the estate, and in what ways, if it had made an 
appointment compatible with the statute is a separate question, irrelevant for the present 
argument.) The Prohibition is not, however, addressed in terms to ecclesiastical courts 
superior to the original grantor of administration. Arguably, therefore, the lower court’s 
grant may be appealed within the ecclesiastical system. There may be problems about 
such an appeal in ecclesiastical law. (Who has standing to bring the appeal?  Need—or 
may—an appeal of a grant of administration be brought by a private party? If not, may a 
superior court—presumably the court immediately superior—on its own motion take over 
for review a matter decided below? In the latter event, a private party who in fact 
prompted the superior court’s action would count as an informer, as in ex officio suits, 
rather than a proper appellant.)  These questions, however, belong to ecclesiastical law. 
Common law courts must assume that an appeal brought is lawfully brought as a matter 
of procedural form.  The important points here are: (a) There is no violation of the 
existing Prohibition in the superior court’s considering the choice of Smith’s 
administrator. (b) So long as the superior court has not yet decided the appeal, there is no 
objection on straightforward grounds of prospectiveness to a common law court’s 
entertaining an application for a new Prohibition addressed to the superior court. 
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             Although in the abstract a Prohibition appropriately sought must be either granted 
or denied, in reality the common law court would have no choice but to deny a writ. It 
has already decided that the lower court’s grant was unlawful. Now its only sensible 
option is to let the higher ecclesiastical court go ahead, reverse the grant below and make 
a new and lawful one, as if it were the original tribunal.  Although, again in the abstract, 
an appellate case must issue in either affirmation or reversal, again in reality the appellate 
court would be foolhardy not to reverse. If it affirmed, it would only bring upon itself the 
fate already suffered by the original court: a new Prohibition, dubiously prospective but 
by our hypothesis sufficiently so, forbidding the higher court from dealing further with 
Smith’s estate.  Another appeal must be brought if one is available; otherwise, the end of 
the road has been reached; hope of obtaining a lawful administrator by the obligatory 
standards of 21 Hen. VIII by means of an appellate court’s seeing the light and obeying 
the statute must now be abandoned. 
             A complication for the above line of reasoning might seem to arise if the 
ecclesiastical court of first instance were prohibited by the Common Pleas and then a 
Prohibition addressed to an appellate court were sought in the King’s Bench, or vice 
versa.  What guarantees that the two common law courts will agree on the meaning of 21 
Hen. VIII and the fit of the instant case with the statutory rules? The question is nugatory, 
however. Although there are aspects of the statute on which common law courts could 
differ, the basic eligibility requirements are unmistakably clear. I.e., if a widow or one 
member of the next-of-kin class has applied, a grant that does not include one of those is 
plainly unlawful and subject to penalty suit.  Prohibitability—tout court or after a grant 
has been made—is another matter, without bearing on the present argument.  It is 
perfectly possible that the Common Pleas might issue a Prohibition after administration 
had been granted, whereas the King’s Bench believed, say, that the eligibility rules 
should not be enforced by Prohibition at all. But if the latter were asked to prohibit an 
appeal, its refusal to do so on that ground comes out in the same place as refusal because 
the best way to get on with administration in the hands of a lawful administrator may be 
to rely on ecclesiastical appeal to rectify a mistake below. Another point worth noting is 
that conditional Prohibitions would be an instrument of simplification if prohibiting an 
appellate court is called for.  I.e., a common law court prohibits an appointment after it 
has been made; an appeal is brought; Prohibition is sought, ostensibly to stop the 
appellate proceedings; instead of refusing a writ, the common law court issues one unless 
the appellate court reverses the grant below.  
             In sum, the ecclesiastical appellate system may provide an escape-hatch if 
Prohibitions to the granting tribunal after grant of administration are simply ruled out as 
illogical, or if they are saved as a way of assuring that the original tribunal abstains from 
any further measures concerning the estate. The hatch is open, however, only if 
Prohibition addressed to the lower court does leave higher courts unaffected, and 
therefore free to overturn an unlawful grant and re-start administration with a lawful 
administrator. That proposition is seriously dubitable. Suffice it here only to say that the 
normal force of a Prohibition was to stop all ecclesiastical meddling in a matter held 
beyond ecclesiastical jurisdiction.  Mere grant of a Prohibition at the original level did 
not by itself kill an ecclesiastical suit, but the only way to keep it alive was to sue in 
Attachment and force formal pleading.  If the Prohibition was upheld by that process, the 
misbrought ecclesiastical claim was dead, subject only to a common law Writ of Error. 
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No opportunity for ecclesiastical appeal remained. Why should one anomalously survive 
in the case of administration? 
             If Prohibition has been granted at the original level after letters of administration 
have been unlawfully issued, and there is no way to use the ecclesiastical appellate 
system, and the effect of the Prohibition is to forbid any further measures by the original 
court (so that it cannot rectify its own mistake), we have indeed reached the end of the 
road. That outcome is not disastrous, but awkward.  It must mean that the situation now 
“lies at common law.”  Since the wrongfully appointed administrator cannot be removed, 
he must either be tolerated or resisted. If, say, Smith’s widow has been excluded and 
wants to resist, I suppose she can take possession of as much tangible property as 
possible, forcing the wrongful administrator, Jones, to sue her for it, in which suit he 
should fail if the jury does its duty. If Jones has got possession of some of the late 
Smith’s property, the widow has an apparent right to sue him for it and should succeed. 
Complications begin if, say, in addition to his widow Smith left six siblings, being his 
nearest blood-relatives, any one of whom could lawfully have been made administrator, 
with or without the widow. Is any member of this group of seven entitled to recover 
property in Jones’s possession and to hold onto whatever he or she has managed to make 
off with? Will the vicinage see it that way even if the law does? Further complications 
come when Jones is sued by a creditor of the estate or undertakes to sue a debtor. 
             There is no need to spell out arguable solutions to those questions.  My point is 
made.  The reader deserves an apology for being led through so many complexities and 
hypothetical situations, few of which appear openly in the actual cases treated in this 
chapter.  I believe the excursus is necessary, however, to bring out a negative conclusion 
about 21 Hen. VIII and to clear the ground for what the cases in the text mainly put in 
question. The negative conclusion is that it would be for the best to hold that Prohibition 
simply does not lie to enforce the statute’s eligibility requirements for administrators.  So 
to hold is to avoid the quagmire of issues I have suggested. This conclusion agrees with 
the probable intent of the statute—to make the penalty the remedy for violation of the 
eligibility rules because violation was meant to be indulged at a price.  It also accords 
with the presumption—a rebuttable presumption rather than a firm rule—that no activity 
subjected to penalty by statute should be prohibited, My so concluding of course does not 
mean that the 17th century judges concurred. See the text for the degree to which the 
legitimacy of eligibility-requirement Prohibitions remained an open question variously 
answered.  
             If, in any event, one does conclude for “No Prohibitions” quoad eligibility, what 
most of the cases and the clearest judicial resolutions are about stands out sharply: They 
are about what, if anything, ecclesiastical courts may do in intestacy cases after they have 
granted administration (or conjointly with granting it), whether such grant is lawful by 
the statute or unlawful (and so subject to penalty.) 
             Before defining in detail the issues in the main line of 21 Hen. VIII cases, we 
need to add a few more arguments against eligibility-requirement Prohibitions.  Let us 
now insist on the prospectiveness of Prohibitions and drop the attempt to make out a sort 
of “constructive prospectivevness” to justify “prohibiting” something that to ordinary 
appearances has already been done.  (This entails saying that a grant of administration is 
not like a sentence in a contentious suit, which pretty indisputably does not as a rule bar 
Prohibition—rather, the post-sentence Prohibition is disobeyed if the sentence is executed 
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or a process of execution continues.  Although making a distinction is not inevitable, 
there is at least an intuitive difference between, on the one hand, taking up an ultra vires 
suit and carrying it through to sentence and, on the other hand, performing an intra vires 
function, albeit mistakenly by a statutory standard. In the latter case, precise statutory 
intent is unavoidably open to examination. As I have argued, it is at least possible for 
legislators to intend that enacted standards not be strictly observed, and providing a 
penalty can be legitimately taken as a basis for inferring such an intention.) 
             With the stipulation that Prohibitions must be straightforwardly prospective, 
there is no obvious harm in prohibiting a grant of administration that has not been made 
by the first-instance ecclesiastical court.  There is, however, harm in de facto 
whimsicality. I.e., if only an occasional misgrant by the statute’s standards can be 
prevented—when an interested party is in a position to expect that the ecclesiastical court 
will ignore those standards—it is hardly fair that other interested or entitled parties 
should be stuck with a misgrant, which is to say, denied specific relief and thrown back 
on the penalty.  If one is persuaded by the view, which I have been at some pains to 
inculcate arguendo, that the standards of 21 Hen. VIII are not meant to be rigidly 
observed, the harm of letting some fortunate parties enforce the standards specifically is 
obvious enough. Again, the best rule would be that Prohibitions sought on the basis of the 
eligibility requirements should be automatically denied. 
             Prohibiting an ecclesiastical appeal if the first-instance grant of administration 
conforms to the statute, and considering Prohibition but denying it in the hope that a 
misgrant by the letter of the statute may be reversed, are not measures obviously 
incompatible with straightforward prospectiveness. They do, however, raise issues about 
the nature of ecclesiastical appeals which a flat “No Prohibitions” rule would avoid. The 
standard view that appeal suspends an ecclesiastical sentence neatly supports the 
predominant view that suits are prohibitable after sentence.  But is a grant of 
administration suspended, assuming ecclesiastical law permits it to be appealed?  It is 
hard to believe that common law courts could allow grants unexceptionable by 21 Hen. 
VIII to be appealed, with the effect of holding up settlement of the estate until appeals are 
exhausted. If appeal should be prohibited in that case, must it not also be when the first-
instance grant is unlawful by the statute? It would surely be strange to hold that the acts 
of ecclesiastical courts are sometimes suspended and sometimes not.  “No Prohibitions to 
enforce the eligibility requirements” is the way to avoid mazes and anomalies. (Simply 
prohibiting appeals of grants by the first-instance court, whether such grant is authorized   
by 21 Hen. VIII or unauthorized, does not, of course, amount to enforcing the eligibility 
rules by Prohibition, for depending on contingency it can just as well “enforce” a 
violation of the statute. Such a Prohibition comes to saying that in one way ecclesiastical 
courts are excluded from acting in intestacy matters once a grant is made—viz they may 
not entertain appeals aimed at reversing a grant; we shall soon be looking at other forms 
of post-grant ecclesiastical activity.)  
             In connection with ecclesiastical appeals, it is worth noting that at the time of 21 
Hen. VIII remodeling the Church’s appellate system in England had not even begun. 17th 
century judges, with whom we shall mostly have to do in the cases, had the fully 
remodeled system to work with and to take for granted. In considering whether 
appointments of administrators could be appealed, they would know that appeals from 
the normally diocesan first-instance court went to the archdiocesan level and finally to 
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the Delegates. (Appeal from the Delegates, if permissible at all, was not automatic, but 
achievable only “of grace” by petitioning the monarch to create a special review 
commission.) In 1530 Rome was still the last resort. In some significant fraction of cases, 
the archdiocese provided the court of first instance, because it had jurisdiction by 
“prerogative” if an intestate’s goods (analogously to those of a testator) were located in 
several dioceses. In those cases, resort to Rome was the only appellate option before 
appeals to Rome were banned by statute and the Delegates created to handle appeals from 
the archdiocese. A flat rule against issuing Prohibitions on surmise that an ecclesiastical 
court might violate or had violated 21 Hen. VIII’s eligibility requirements would have the 
further advantage of avoiding hopeless tangles with Rome. (The papal court could not be 
effectively prohibited by an English writ.  A private appellant in England could 
presumably be prohibited from taking an appeal to Rome on the ground that an 
archdiocesan court had misapplied 21 Hen. VIII, but such a Prohibition would be highly 
anomalous. It would expose to Attachment and punishment a person not so much as 
liable to the statutory penalty, besides being incompatible with the normal rule that both a 
prohibited party and the ecclesiastical judge are liable to Attachment for disobeying a 
Prohibition, the former if he does not drop his suit and the latter if he persists in pursuing 
the suit without the party’s cooperation.)  
             I do not, as I have said above, claim that common law judges decades later than 
the statute would give historical attention to circumstances and beliefs at the time of its 
passage, although I hesitate to assert that they would have felt no puzzling gap between 
how the makers might have wanted the statute to be read and what they themselves might 
consider the simplest and most useful way of taking it on its face. The purpose of this 
abstract analysis is in any event to bring out problems and possibilities that may not 
always have been noticed by the historical actors we shall be looking at. 
             The last objection against using Prohibitions to see that ecclesiastical courts 
apply the statute’s eligibility requirements is the simplest: after all else has been said, 
there remains a strong argument from the nature of statute-enforcing Prohibitions. Let us 
concede that anything a statute directly forbids ecclesiastical courts to do may be 
prohibited by the writ.  21 Hen. VIII does not, however, by its terms forbid anything. It 
specifies standards for appointing administrators, or authorizes ecclesiastical courts to 
appoint specified persons.  It does not say “Thou shalt not” appoint anyone who fails to 
meet those standards or specifications. Of course it implies “Thou shalt not” and imposes 
a penalty on judges who do otherwise than the statute authorizes them to. It is 
nevertheless good statutory construction to take it that when the legislature ventures into 
inter-jurisdictional territory it will say clearly whether it intends its enactment to be 
specifically enforced by the well-known writ of Prohibition. Parliament could, after all, 
have good reasons not so to wish. By this argument, the best way to indicate that 
Prohibitions may be used is to forbid in express language, which implies that express 
authorization of Prohibitions is not necessary. One may question whether it makes sense 
to let a difference of judicial policy hang on the mere contrast between language that 
unmistakably says “Don’t!” or only implies it. When, however, a statute says nothing 
about Prohibitions and expressly provides another remedy, there is better reason to 
presume that Parliament intended to exclude Prohibitions, though the presumption might 
be overcome if the statute forbade in unmistakable language. 
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          The general maxim “No statute-based Prohibitions unless the statute’s language is 
expressly prohibitory” is probably hard to confirm from other contexts than that of 21 
Hen. VIII. It can, however, be recommended as a formalistic surrogate for deeper 
arguments. Invoking it obviates the need to worry about whether the original intent of 21 
Hen. VIII was that the eligibility rules it prescribes be universally observed, and whether 
that intent should be upheld under post-Reformation conditions. The maxim is also a way 
around problems about the sense in which Prohibitions must be prospective and about 
Prohibitions directed to ecclesiastical appellate courts.  
             We have now arrived at our principal question, in the sense of the one behind 
most of the reported cases in the text below. The question in general form is whether 21 
Hen. VIII has any operation beyond specifying who must or may be appointed 
administrator (plus a few procedural requirements, such as that administrators must put in 
an inventory and a bond.) Assuming A has been granted administration of B’s estate, may 
the ecclesiastical courts subsequently, or in conjunction with making the appointment, 
demand anything of A except taking the procedural steps? 
            The question thus generally stated can be answered with equal generality. 
Answering it “No” gives the statute a sharp and radical meaning: It confines 
ecclesiastical courts to appointing administrators. Once an appointment is made, the 
ecclesiastical system has done the sole job it is now authorized to do; its authority is 
exhausted.  The eligibility rules should of course be observed, but if they are not the 
ecclesiastical court of first instance has no power to correct its mistake in the form of 
revoking its grant and making a new one.  It may not be quite so clear that there is no 
way in which appellate ecclesiastical courts could intervene to save the day, but the 
starkest logic probably says there is none—appointment closes out the ecclesiastical 
system, not only the court of first instance. Then an unlawful appointment either opens 
the way to penalty suits, and possibly common law suits for damages—subject to the 
problems that attend those remedies—or else the appointment counts as a nullity. I.e., so 
long as an apparent appointment does not conform with the statute it is not an 
appointment; the original court is free to make another one that does count without 
violating our stipulation that there be no judicial acts other than appointment; there is no 
obvious objection to superior ecclesiastical courts’ intervening, as there would 
presumably be none if the proper first-instance court simply sat on its hands, failing for 
too long to make an applied-for grant or to take the initiative if there were no applicants. 
             If one says “Yes” to the general question, what one means can only be examined 
by looking at the specific post-grant or cum-grant judicial acts that came in question. No 
logical exception can be taken to saying that some such acts violate the statute while 
others do not. The text of the statute furnishes no direct assistance. It does not say in 
general terms that appointing administrators shall henceforth be all ecclesiastical courts 
may do in intestacy cases.  Nor does it speak of particular acts, other than appointment, 
which henceforth either was or was not to be permitted to ecclesiastical courts. Whatever 
the statute means in this connection it means by implication. From Parliament’s silence, 
one can on the general plane draw opposite conclusions:  Either (a) it implies that there is 
no intent to limit any acts formerly permissible for ecclesiastical courts except making 
appointments not conforming with the eligibility requirements the statute states; or (b) 
imposing the eligibility rules implies that acts tending to subvert the policy behind those 
rules must be avoided. 
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             We may turn now to specific controverted questions to which the statute does not 
speak in terms, but as to which it may have implications. There are three: (1) May a grant 
of administration be revoked by the ecclesiastical court that made it or a superior court? 
(2) May ecclesiastical courts require that intestates’ estates be distributed in a certain way 
(as opposed to simply becoming the property of the administrator or administrators after 
debts are paid)? (3) May ecclesiastical courts require administrators to account for their 
handling of the administration?  
             Various general ideas can be brought to bear on ecclesiastical powers arguably 
affected by the implications of 21 Hen. VIII. I.e., there are contrary plausible 
comprehensive answers to the question whether the statute should be taken as abolishing 
any or all of those powers. With respect to Prohibition cases, there is a further broad 
question to which different broad answers can be plausibly given: To the extent that the 
statute is held to limit any ecclesiastical powers by implication, may common law courts 
use the Prohibition to prevent those powers from being exercised?  There are defensible 
reasons for saying “No.” If that is the right answer, then either the statutory penalty is 
recoverable or the statute intends that there be no secular remedy for one type of 
“violation.” Ecclesiastical courts would be free to take the statute as limiting their 
discretion in more ways than the eligibility rules do, but they would not be compellable.  
             If, on the other hand, there is no objection in general principle to enforcing 
implied provisions by Prohibition, it does not follow that the writ should always be 
granted when an ecclesiastical court is asked to revoke letters of administration, order a 
distribution, or call an administrator to account. At this point, whether to prohibit or not 
becomes an essentially practical question: Does preventing exercise of a power in a 
particular case or situation fulfill the policy of the statute in one way without 
inadvertently keeping it from being efficiently fulfilled in another way? Generic answers 
to that question are possible: E.g., distribution orders should always be prohibited, as 
simply incompatible with the central purpose of the statute, but revocation suits should 
not be, since they can sometimes be useful means of correcting mistakes in the 
application of the statute and getting it observed.  More specific answers are also 
possible: E.g., nearly all distributions and revocations should be prohibited, but there is 
narrow room for exceptions; these may be either ad hoc, in special situations that cannot 
be described exactly before they occur, or they may be in some recurrent and easily 
recognized situation for which a simple and uniform legal rule can be stated 
             I propose in this discussion to focus on the hard practical problem “When should 
revocations, distributions, and accountings be prohibited?” rather than belabor the more 
general questions head-on—the questions “Should Prohibitions be used at all?” and “Is 
there anything counting as violation of the statute to consider prohibiting?” This 
emphasis will best introduce what visibly goes on in the cases. The judges could hardly 
help thinking first about the possible consequences of prohibiting when a Prohibition was 
sought, though attitudes on the larger questions might affect how they saw the practical 
one. 
             (1) Revocation. 
             There are several plausible practical arguments for several positions on 
prohibiting revocation suits brought in ecclesiastical courts. 
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              (a) Such suits should always be prohibited. 21 Hen. VIII should be taken to 
mean by implication that revocation of letters of administration is flatly forbidden; 
ecclesiastical courts’ pre-statutory power to revoke is abolished. 
              The practical strength of this position is that it encourages active administration 
of the estate starting as soon as an administrator is appointed. Debts can be paid and 
collected, and the administrator can take such steps as are necessary to gain possession of 
the decedent’s chattel property. Co-administrators can take steps to work out a division of 
the property.  The administrator has no reason to delay for fear that, having taken active 
steps, he may be removed, compelled to accept new colleagues, or at least to engage in 
litigation in the form of opposing revocation in an ecclesiastical court.  The administrator 
may have to take the trouble of getting a Prohibition, if a disappointed aspirant brings an 
ecclesiastical suit, but once “Absolutely no revocations” is known to be the law there 
would be little point in his doing so. Ecclesiastical courts themselves, knowing that they 
will be prohibited if they entertain a revocation suit brought by an obdurate would-be 
administrator, might—in modern language—stop such a suit from being “filed”, sed 
quaere whether their procedural resources provided a means for so doing (ridding 
themselves of a suit without hearing before it ripens into a prohibitable object.) 
               To embrace the strict “No revocations” position, a judge would need to be 
convinced that prompt carrying-out of administration—satisfied creditors and property in 
the hands of those entitled as soon as possible—is central among the purposes of 21 Hen. 
VIII, sufficiently so to take priority over other ends. Such a construction is not 
implausible, but it presents problems as construction. In a practical perspective, however, 
it may be the most useful objective to put at the core of the statute’s policy. 
               The troubling entailment of “No revocations” is that unlawful appointees by the 
eligibility rules could become unremovable administrators.  That need not be a disaster. If 
an unlawful appointee accepts administration, he is responsible for paying the creditors 
and subject to common law suit for the money owed (and in case of co-administrators 
they all are.) The ecclesiastical court is deterred from violating the eligibility rules by the 
remedy which the statute actually provides, penalty suit. Liability to such suit is probably 
enough to limit open-eyed unlawful appointments to very few. It gives the ecclesiastical 
court a motive to avoid inadvertent ones by allowing reasonable time for application and 
carefully scrutinizing the facts on which competing applicants depend.  As argued above, 
however, there may sometimes be social utility in intentionally unlawful appointments at 
the price of the penalty. Apart from the social utility of religious or charitable works 
overseen by the Church, to which some people may subscribe and others not, it can 
sometimes make sense to appoint an ineligible administrator for his competence to do the 
work of administration, (Say a friend of the family in lieu of the decedent’s elderly 
widow and decrepit brother—a friend who can both do the job and be depended on to see 
that the residue of the estate gets to the widow and brother, taking for himself only 
enough to cover his expenses.) Here the interest of creditors and the end of prompt 
settlement, which the “No revocations” rule makes central, are directly served. 
               The practical advantages of the strict rule are, however, offset by two 
considerations.  First, giving priority to promptitude and debt-payment is liberal 
construction of 21 Hen, VIII, since the statute’s language focuses entirely on the 
eligibility rules, as if its only concern were with proper appointment and its consequence 
of assuring that the estate’s residue go—sometimes wholly and at least in part—to 
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widows and/or next of kin. Secondly, “No revocations” is an ambiguous way to prompt 
settlement.  While it encourages appointees to get down to business by removing grounds 
for fearing complications, it also encourages conscientious ecclesiastical courts to move 
slowly in making the initial appointment. Such a court should want to obey the statute 
because it is the law, would usually want to obey it to avoid the penalty, and is not only 
within its rights to want an optimal appointment but commendable for so wanting. (An 
optimal appointment would be lawful by the statute; would serve the secular purpose of 
producing a competent and dependable administrator, who would “do the job” promptly 
and thoroughly; and that also may yield an administrator solicitous for other concerns of 
the Church.)  How does the risk of slow initial proceedings in the ecclesiastical court 
compare with that of administrators slow to act lest their authority be revoked? 
               It seems a necessary corollary of a stringent rule against revocation that if 
explicit ecclesiastical suits seeking it should be automatically prohibited so should 
appeals of grants of administration.  Reversing a grant—whether the appellate court itself 
makes a new grant or remands to the lower court with orders to start over—is as good as 
revocation. 
                 (b) A second possible rule is that revocation suits should always be prohibited 
with one exception: Prohibition should be denied if it is sought on the ground that the 
grant is unlawful by the eligibility rules; ecclesiastical courts should be allowed to correct 
clearly mistaken grants. 
                  This option is intuitively attractive: If an ecclesiastical court has misapplied 
the eligibility rules, sees that it has, and is ready to correct itself by revoking the original 
grant and replacing it with a lawful one, the most apparent end of 21 Hen. VIII is 
fulfilled. If a party entitled to be administrator is willing to forgo the penalty and sues for 
revocation instead, is seems harsh to prohibit his suit, as well as waste motion in an 
uncomplicated situation. Complicated ones raise problems, but a high incidence of simple 
cases is perhaps predictable—cases in which an unlawful appointee, knowing the law, 
would find it pointless to contest an eligible person’s motion for Prohibition. (If as a 
result of the revocation suit the widow was appointed, the original appointee might have 
a good chance of being made a co-administrator by the ecclesiastical court.) 
                 It is probably not a major objection to permitting revocation of unlawful grants 
alone that whether a grant is unlawful may pose problems of law, with the result that  
time and effort would need to be consumed unraveling those problems, thus delaying 
active administration.   By and large, it would be difficult to claim on legal grounds that a 
permissible grant was impermissible, since the basic eligibility rules are straightforward. 
There are some exceptions, however. There is no indication in the statute how some sorts 
of person fit the eligibility rules. (Half-blood relatives, bastard children, in-laws, married 
women, the husband of a decedent wife with chattel property of her own, aliens, felons, 
outlaws, excommunicates.)  Let us suppose that administration has been granted to A, 
half-brother of the decedent; B, his full uncle, sues in the ecclesiastical court to have the 
grant revoked; A seeks a Prohibition to prevent B’s revocation suit from being 
entertained. The common law court can grant Prohibition because it thinks a half-brother 
outranks a full uncle in eligibility or deny Prohibition if it thinks the opposite. Some time 
must of course be devoted to argument and deliberation about this legal question.  There 
is, however, an attractive generic ground for denying Prohibition, whereby the common 
law court would be relieved of deciding how to deal with anomalous cases one by one.  
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One can reasonably hold that by saying nothing about half-blood relatives and other such 
cases 21 Hen. VIII indicates an intent to leave them to ecclesiastical law. The statute is 
violated (and the penalty incurred) if an obviously or admittedly remoter kinsman is 
preferred over a closer one, but in ambiguous cases what counts as propinquity or what 
effect a disability such as bastardy or alienage has on a candidate’s eligibility remains the 
ecclesiastical question it was before the statute. Of course that theory is disputable. It still 
makes practical sense as a legal economy to let the revocation suit go forward. A judge 
with or without an inclination of his own on such matters as whether a half-brother 
should outrank a full-blood uncle might prefer not to have to debate the question here and 
now. Why not wait and see how the revocation suit turns out?  Some time would be 
consumed deliberating these matters, but (in addition to such cases’ being relatively rare) 
whichever of these analyses the judges adopt, or if a majority cannot agree between them, 
or Prohibition is denied on grounds specific to the case at hand—the outcome is the same 
as would obtain if Prohibition were sought to cut off a suit aimed at revoking a manifestly 
lawful grant. Similarly, a judge opposed to all enforcement of 21 Hen. VIII by 
Prohibition, or convinced that revocation is simply not ruled out by implication of the 
statute, could do no more than deny one—again the same result. If, on the other hand, 
judicial deliberation results in a majority opinion that a half-blood relative does not count 
as if he were full-blood, the court must grant Prohibition as it would if administration  
had been granted to a manifestly ineligible person.  
                 Prohibiting only those suits aimed at revoking unlawful grants carries some 
risk that denying Prohibitions when revocation is sought on other grounds will lead to 
ecclesiastical courts’ revoking an original lawful grant and making a new unlawful one, 
but the threat of penalty should prevent that outside the rare case of a deliberately 
unlawful grant made at the risk of penalty in order to serve an ecclesiastical purpose.   
The principal pitfall in a policy of allowing ecclesiastical suits to revoke only unlawful 
grants is that the claim of their unlawfulness may involve uncertain facts. For this, see 
below. 
               (c)  A third approach would be for common law courts to allow themselves 
some discretion as to whether to prohibit revocation suits, as opposed both to prohibiting 
them without exception and to prohibiting them unless the object of the suit is to revoke 
an unlawful grant. The courts might limit their discretion so that they would usually 
prohibit efforts to have lawful grants revoked, while acknowledging that in some 
situations revocation would be advantageous. Suits to revoke unlawful grants would 
sometimes be prohibited and sometimes not, depending mainly on which course seemed 
likelier to produce expeditious settlement. 
               This course seems to me better when it is described in outline than when it is 
imagined in operation. Restrained discretion is easy to embrace offhand, but it is hard to 
specify the situations in which departure from general practice is actually useful.  Rules 
such as “Always prohibit revocation suits” or “Always prohibit suits seeking to revoke 
lawful grants, never ones aimed at having unlawful grants revoked” would save the 
common law court elaborate particularized debate on what is just or expedient or most 
consonant with the will of Parliament as expressed in an out-of-date statute. The simple        
rules also tend to avoid entangling common law courts in clearing up factual uncertainty. 
                Assuming a flat “No revocations” rule is rejected, what virtue is there in 
leaving room for discretionary exceptions from the complementary rules “Always 
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prohibit ecclesiastical suits aimed at revoking lawful grants” and  “Never prohibit  suits 
to revoke unlawful grants”? The essential answer quoad lawful grants is that sometimes 
the original appointee may seem to the common law court asked to prohibit to be a 
person unlikely to administer the estate competently. If the ecclesiastical court is allowed 
to revoke, it will probably on reconsideration make a better choice from the point of view 
of all interested parties, including even the original appointee. To make such situations 
visualizable, I give an imaginary case below. It will illustrate both the advantages of 
letting the proposed revocation go forward and the problems that course raises. 
                Quoad unlawful original grants, the same considerations largely apply. The 
only reason for making an exception from usual practice would be that the unlawful 
appointee seems, despite his ineligibility, more likely to administer competently than any 
apparently available lawful choices. The problems of trying to make an exception are the 
same as those generated by trying to permit exceptional revocation of a lawful grant. 
              The imaginary case:  Suppose that decedent’s widow, A, has been appointed. B 
claims to be a large creditor of the estate; he wants to be made administrator and brings a 
suit to have A’s grant revoked.  A seeks a Prohibition to stop B’s revocation suit.  B is 
received as defendant-in-Prohibition to oppose issuance of a writ, as he must be if 
revocation suits aiming to undo lawful grants are not to be prohibited ipso facto. B’s 
contention is that A is an elderly and feeble person who cannot be relied on to collect 
debts owed to the decedent. As a result, per B, he is himself unlikely to be paid in full, 
and to be paid in part he would have to sue A for her last mite. By B’s theory, justice to 
himself, the widow’s own interest, and indeed charity would be served if A were replaced 
as administrator by him, and so he has said in the libel by which he has commenced his 
ecclesiastical suit. Suppose he has said further that if he is named administrator he will 
take no exception to an order that he allow the widow for the rest of her life what the 
ecclesiastical court deems enough to maintain her—specifying her house if it is held by 
lease (i.e., does not pass to decedent’s common law heir), together with its furnishings 
and the widow’s personal effects, plus a cash annuity to meet her living expenses.  
               B’s plan is reasonable on its face. It does, however, involve the assertion of 
many facts that may be questionable.  Just what is the size of B’s claim on the estate in 
relation to the estate’s value?  How large and how probably realizable are the estate’s 
claims against its debtors?  Is the widow, perhaps with assistance she can be expected to 
get, really incompetent to administer the estate?  B’s answers to questions of this sort 
may be true, but the other side is entitled to dispute them, and some court must verify 
them before they can be acted on. A common law court that does not consider itself 
bound to prohibit attempts to have lawful grants revoked can of course, if it thinks B’s 
scheme convincing prima facie, deny Prohibition and let the ecclesiastical court decide 
the truth of factual assertions which A, as defendant in the revocation suit, chooses to 
challenge (on top of judging the merits of B’s plan even if factual doubts are presumed to 
be or found in his favor.) Once the revocation suit is permitted to go forward, the 
ecclesiastical court is obliged to decide it correctly. The Church court need not agree with 
the common law court acting on the motion for Prohibition that A’s removal would be 
wise, or in accord with accepted ecclesiastical rules and practices, or even consonant with 
21 Hen. VIII. Ecclesiastical courts are in many ways the best place for A v. B to be 
worked out, not least because their fact-finding procedures were well suited to 
unscrambling a possibly complex set of factual differences. Unfortunately, however, 
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giving the ecclesiastical system its head is apt to delay for a long time getting an 
administrator appointed and active administration started. The generous appeals allowed 
by ecclesiastical law are likely to draw out litigation, and even a conscientious effort at 
the initial stage to discover all the relevant facts (and avoid reversal on appeal, which by 
ecclesiastical law could take place on review of factual as well as legal findings) may be 
prolix.  
                A court wary of opening the way to dilatory ecclesiastical proceedings could 
possibly use common law means to ascertain facts it needed to know in order to decide 
whether to make a discretionary exception from its general practice.  Employing these 
means would delay settlement compared to always prohibiting revocation of lawful 
grants, but probably less than allowing ecclesiastical courts to decide whether revocation 
was justified.  Common law courts would also avoid the dubious step of exposing lawful 
grants to revocation on the basis of a mere prima facie sense that revocation might make 
sense in the circumstances of a particular case. The common law path to a solider basis 
would be as follows: 
                Prohibitions were sometimes granted by courts not completely confident that 
they should be (or, on some occasions, courts not really in doubt but faced with 
defendants-in-Prohibition vehemently insistent that prohibiting them was unjust, whom 
only the fullest possible hearing would appease.) Plaintiff-in-Prohibition was given his 
writ on condition that he sue Attachment, pursuant to which plaintiff-in-Prohibition 
would plead his case formally and defendant-in-Prohibition formally reply. The 
Attachment suit would end in a judgment that Prohibition should or should not have been 
granted, conclusive except for liability to a common law Writ of Error. This course was o 
usually taken when the court was confronted by a difficult legal problem which the 
judges thought should be resolved on formal pleadings.  Employing it to get a definitive 
finding of facts in order for a court to have a sufficient basis for deciding whether to 
exercise an inherently discretionary power would certainly be unusual. I do not know 
whether any court would consider it good form in that situation. There does not, however, 
seem to be any necessary reason to rule it out. Pleadings in Attachment could make 
factual assertions subject to being traversed and so raising an issue triable by jury. A 
factual issue and jury trial were commonplace in some routine situations, most familiarly 
when defendant in a tithe suit sought a Prohibition because he claimed that the in-kind 
tithe was commuted by custom to a money payment. A verdict that the alleged 
commutation was or was not customary settled the case. This simple model cannot be 
applied directly to our A v. B, but it shows that factual determinations can be made in 
Attachment. One is at least entitled to ask why a verdict (I should think almost 
necessarily a special verdict ordered by the trial judge) could not be the means to obtain 
factual determinations in A v. B. The verdict would not settle the case, but only give the 
common law court a better basis than an impression for deciding whether to take the 
exceptional discretionary step of not prohibiting an attempt to revoke a lawful grant of 
administration.  So there is possibly a common law way, but are such elaborate and 
anomalous proceedings really worth undertaking for the sake of undoing one unfortunate 
appointment?  
               (d) The final option is to hold that ecclesiastical courts’ power to consider 
revoking their grants and perhaps to revoke them is left intact by 21 Hen. VIII: suits to 
revoke should never be prohibited. There is little to be said for this from a practical point 
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of view.  A judge might think that barring revocation altogether would probably not stand 
up even if it would perhaps be the best rule. Making exceptions would sometimes be hard 
to resist, at least when an unlawful administrator with no apparent practical advantages 
over lawful ones desiring administration, or when there were strong reasons of equity and 
efficiency for replacing one lawful appointee with others equally lawful. Working out a 
consistent law on permissible exceptions would be difficult, however, and making them 
ad hoc could lead to complex problems while delaying active administration. Better, 
therefore, simply to permit revocation suits and trust the ecclesiastical courts to handle 
them sensibly. 
               A further possibility should be mentioned in connection with revocation. It is 
also relevant for distribution and accountings, below. Might it not be better for a party 
like the creditor in the imaginary A v. B to go to a court of equity?  I.e., the best course 
for the common law court might be to prohibit revocation, realizing that inequities to the 
creditor could result without compensating benefits to the widow, but recognizing that 
equity courts could be a possible last resort. I have no idea whether equity would consider 
providing a remedy in such a case, but perhaps one should be asked.  Going to the 
Chancery or another equity court would arguably be better then inviting delay by long 
ecclesiastical proceedings or the common law court’s taking a tortuous path to do its own 
equity in effect. It is also conceivable that the equity option could also apply in some 
suits to prohibit revocation of an unlawful grant. I.e., if the rule is that revocation of 
unlawful grants should usually be permitted, but some discretion to go the other way is 
retained, the best practice for common law courts could be to prohibit and point to equity 
as a place where the party seeking revocation might find a remedy (presumably an 
injunction to the administrator to distribute part of the estate, arrived at by finding 
relevant facts and avoiding the risk of repeated ecclesiastical appeals.)   
 
               (2) Distribution. 
               The case for prohibiting all distributions is probably stronger than that for 
stopping all attempts to have grants of administration revoked and demands for 
accounting. Getting rid of distributions is difficult not to see as belonging to the heart of 
21 Hen. VIII’s intent. The statute is probably best read as mainly intending that the 
decedent’s closest family connections usually get possession of the property and claims 
of the estate remaining after creditors are satisfied, promptly and with minimum further 
ado beyond the appointment of administrators.  To facilitate this end, the statute makes 
specific rules, previously lacking, about who may be appointed. Directly to order a 
distribution, after appointing administrators or in the process, is to make a direct assault 
on the statute’s core purpose. Any apparent excess of stringency in ruling out all 
distributions is mitigated by other factors.  The statute straightforwardly allows 
ecclesiastical courts a wide discretion to achieve the distribution they think best through 
the appointment process itself, by making choices within the class of eligible appointees.  
When this cannot be accomplished within the eligibility rules, I have argued, it can still 
be done by violating those rules at the risk of the penalty. If revoking grants and 
permitting accountings survive, wholly or partly, opportunities to distribute in effect also 
survive the initial appointment. Arguably, it would be better to indulge these oblique 
means to distribution than to make a “direct assault” on the statute’s central purpose. To a 
degree, there are reasons for such indulgence even though it carries some risk of leading 
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to “distribution by any other name”—e.g., the argument that revocation of unlawful 
grants is an efficient way to get administration into lawful hands that spares the 
ecclesiastical court from being penalized for an acknowledged and perhaps excusable 
error. 
               Against this “No distributions” position, one can rationally maintain that it 
would be wiser to preserve some flexibility, to allow common law courts asked to 
prohibit  a distribution suit room to consider whether in the particular circumstances 
distribution might be the best way to a fair settlement. As suggested above, however, in 
support of prohibiting all revocation suits, or at least those aimed at revoking lawful 
grants, it may be arguable that if ordering distribution is the only way to avoid serious 
inequity to someone interested in an estate it might be better for an aggrieved party to 
resort to a court of equity. 
               (3) Accountings  
               Ecclesiastical accountings can be seen as a pointless burden on administrators, 
as a practice that would do no serious harm and might sometimes be useful, or as a de 
facto threat to fulfillment of 21 Hen. VIII’s ends.  For the first position one can argue that 
if lawful administrators are in place and cannot be removed by revocation of their grants 
there is simply no need for ecclesiastical courts to supervise how they are getting on with 
administration.  They are accountable to creditors at common law. They are also under a 
bond in general terms to do their job properly. By requiring the bond Parliament can be 
said to have intended that liability thereon be the sanction for such purposes as insuring 
that co-administrators cooperate, to the exclusion of ecclesiastical supervision. The main 
purpose of accounting would presumably be to see that administrators are making a 
conscientious effort to realize the estate’s claims, in the form of debts due to the estate or 
property belonging to the decedent but out of his possession at his death.  Whether they 
do so, however, is their choice. The assets go to them; if they want to give away part of 
the estate by not pressing claims, that is their privilege.  Admittedly, disagreement among 
co-administrators on what to forgive or to claim, or whether the likelihood and value of 
realizing a claim is sufficient to justify the attempt, can occur. Perhaps, however, the 
bond is sufficient incentive to cooperation. Requiring accounting by a single lawful 
administrator would come to paternalistic interference with how he is serving his own 
interest; requiring it of co-administrators may come to a form of the same. I.e., appointing 
co-administrators and their accepting appointment imply trust on the part of both the 
ecclesiastical court and the appointees that cooperation will come with time; it is in a 
sense “paternalistic” to keep an eye on them as if the trust were unjustified. 
               Against this “No accountings” position, one can argue that because the 
requirements of 21 Hen. VIII are complex and because the powers to revoke and 
distribute, if either survives at all, are intertwined, a non-coercive means to help estates 
get settled is desirable. Demanding accounting is of course coercive in the sense that 
administrators would be compelled by ecclesiastical sanctions to appear and render an 
honest account, but in the end accounting is a fact-finding procedure. Being informed, the 
ecclesiastical court would have a benign opportunity to influence the administrators 
informally—to remind them of their duty and their bond, to suggest as quasi-mediators 
how differences among co-administrators should be resolved, to make administrators 
aware of equitable considerations and charitable or religious purposes they might want to 
keep in mind, though whether they do is ultimately within their discretion. 
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               This permissive position is open to criticism, however; “No accountings” 
remains defensible. The key objection to giving ecclesiastical courts an opportunity to 
exercise informal influence is that recommending and urging on the part of a judicial 
authority can de facto come close to coercion.  Good offices gently performed could be 
benignly helpful to confused or quarreling administrators. If, however, the ecclesiastical 
court is strongly convinced that a distribution should be made and lets this be known, 
ignorant administrators might believe they had no choice but to comply.  Indeed, the 
court could harass recalcitrant administrators just by repeated accountings, and 
sometimes by pursuing them for infractions unconnected with their administratorship.  
Whether distribution is flatly forbidden by the common law or only regarded as 
prohibitable unless the court moved to prohibit sees special reason not to, the 
ecclesiastical court would have achieved its preference by “voluntary” means. However 
wise or even potentially legal that result may be, it undermines the common law’s 
authority to interpret and apply 21 Hen, VIII. If, as might be tempting, the ecclesiastical 
court used its discovered information to take formal steps—ordering a distribution or a 
revocation of the original grant—procedural complications would be created. (Will a 
penalty action lie when “disobeying the statute” takes the form of evading implied 
provisions of 21 Hen. VIII as authoritatively construed by common law courts—as 
opposed to violation of the express eligibility rules, when entitlement to the penalty 
clearly accrues? It seems to me that this is an open question.  Prohibition would probably 
be useless to control what amounts to a clandestine distribution or revocation, because the 
ecclesiastical judgments would normally be faits accomplish—i.e., prospectiveness 
would be wanting.) In sum, the benefits of non-coercive intervention by way of 
accountings are outweighed by the danger of its being perverted to subversion of the 
statute’s policy.   
                

               Text—Summary 
                Before the statute of 21 Hen. VIII, c.5, ecclesiastical courts had very broad 
freedom to handle intestates’ estates. There was one earlier statute limiting that freedom, 
but not in a strong or clearly enforceable way.  31 Edw. III, Stat. I, c. 11, provided that 
administration should be assigned to the “plus proschiens et plus loial amis” of the 
deceased; that such administrators should have the same power as executors to recover 
debts owed to the decedent; and that administrators “soient accountables as ordinairs si  
avant come executors sont.” No sanctions are specified for violation of the statute. No 
specific standards for identifying “plus proschiens et plus loial amis.” Power to recover 
debts would be given effect simply by the common law’s allowing administrators to sue 
for such debts. The provision on accountability, if not superseded by implication of 21 
Hen. VIII, could be used to argue that ecclesiastical courts may not be prohibited from 
calling administered to account, though I have no evidence that it was.  It was once 
claimed in a complicated 17th argument century that the “nearest friends” criterion for 
appointment was not so vague that it could never be the basis for Prohibition. For the 
most part, however, the earlier statute can be ignored. 
               The Introduction above, based on the words of 21 Hen. VIII and general 
reflection, describes the problems one would expect to arise in interpreting and applying 
the statute. In this study, I have investigated from the evidence of law reports only the 
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cases that involve the use of Prohibitions to enforce the statute these cases relate to four 
provisions, one express and the other three arguably, but not certainly, implied by the act. 
               The statute unmistakably makes rules as to who must be appointed 
administrator of intestates’ estates and who may sometimes be appointed as additional 
co-administrators.  See the Introduction for the details of these rules. If they were 
violated, a penalty action against the ecclesiastical judge was given to those deprived of 
their right to appointment. It is possible, but not certain, that the victims of disobedience 
could also recover damages beyond the penalty. The question then arises whether 
Prohibition could ever be issued to prevent ecclesiastical courts from violating the 
statutory requirements concerning mandatory and permissible administrators. The pros 
and cons of this are discussed in the abstract in the Introduction. The issue comes up in 
some of the reported Prohibition cases. It is elaborately argued in a few cases, but not 
resolved. 
               Although the statute says nothing about it, ecclesiastical courts’ power to revoke 
grants of administration and make new ones came to be questioned. It was argued, and 
controverted, that by implication 21 Hen. VIII banned revocation in all or some 
circumstances.  This issue is taken up in some Prohibition cases.  Should attempts to get 
grants revoked by ecclesiastical suit, ordinarily initiated by parties omitted from the 
original grant who thought they should be appointed, be prohibited? More precisely, 
should they always be prohibited on the ground that the statute simply abolished the 
ecclesiastical power, or never because the statute had no intention to deprive 
ecclesiastical courts of their pre-statutory power to revoke their grants, or sometimes— 
unless in the common law judges’ eyes the ecclesiastical court had sufficient reason to 
reconsider its original grant?  
               Although, again, the statute is silent, does it by implication provide that 
ecclesiastical courts may not order administrators to distribute the estate? I.e.: After 
appointing administrators, or in the process of appointing them, may ecclesiastical courts 
require that the administrators dispose of the assets of the estate in some designated way, 
as opposed to keeping them for themselves?  May Prohibitions be used to stop attempts 
by interested parties to obtain, or ecclesiastical courts on their own initiative to make, 
such distribution orders?  These issues too are discussed in the Introduction for the sake 
of a more comprehensive view of their complexity and the merits of different views than 
always comes through from the reported discussion in cases. They are, however, well 
debated in the cases and come closer to decisive resolution than the other questions 
summarized here. 
               Finally, may ecclesiastical courts compel appointed administrators to account 
for their handling of the estate, or does 21 Hen. VIII forbid that? See the Introduction for 
a general view of what this question involves. There are expressions of opinion on the 
issue in the cases without firm resolution. 
              A comprehensive summary of where the cases come down is hard to give, but 
they present a striking pattern. For a long time between the enactment of 21 Hen. VIII 
(1529-30) and 1618 there is little sign that Prohibitions were used to enforce the statute in 
any of the four respects distinguished. Little does not mean absolutely none.  In the 
upshot, however, we have one well-argued Elizabethan case in which the power to 
revoke administration was raised explicitly, but the court of Common Pleas was evenly 
divided on that question, and the case was resolved without deciding it. A few Jacobean 
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reports before 1618 show at least that the effect of 21 Hen. VIII on the law of intestacy 
was in the air, but there are no decisions actually restricting ecclesiastical power to 
revoke, distribute, and demand accountings. The one Common Pleas decision reported is 
a refusal to prohibit accounting, but it contains a dictum that distributions should be 
prohibited. In one of three King’s Bench cases, revocation is not objected to as such; the 
case’s issues are whether an appellate court may directly revoke a lower court’s 
appointment of administrators (as distinct from reversing a lower court’s decision against 
revocation in a suit seeking it) and, if so, whether the higher court may itself name a new 
administrator (instead of leaving the next step to the lower court.) The other two King’s 
Bench cases both present attempts to prohibit, on the basis of 21 Hen. VIII, efforts both 
to require accountings and to compel a distribution. In one, the common law court was 
disinclined to prohibit on either score, and in the other the two judges present opposed 
Prohibition.  A major case of 1618 (Torke) is the turning point from the old law to the 
new. In that case, the Common Pleas under Chief Justice Sir Henry Hobart made a strong 
decision to prohibit a distribution order. Thereafter, Hobart’s Common Pleas took up or 
at least touched on distribution, revocation, and accounting in several cases. As of 
Hobart’s death in 1625, there were questions still hanging, but the legitimacy of 
enforcing 21 Hen. VIII by Prohibition was established, and so was a general inclination 
to doubt that the statute left ecclesiastical courts with much of their ancient freedom in 
intestacy matters.  Hobart himself and some of his puisne judges probably arrived at a 
position understood by themselves to be embracing and radical. I shall state it in the 
starkest terms, although its advocates may have hesitated to push it quite so far in all 
details: The statute authorizes ecclesiastical courts to appoint administrators in accord 
with the eligibility rules it prescribes; what it does not authorize it disauthorizes— 
ecclesiastical meddling with intestates’ estates beyond the act of appointing an 
administrator is ultra vires, without regard to practice before the statute or its persistence 
de facto after the statute; making an appointment exhausts ecclesiastical authority. 
              After Hobart’s day, this position became a sort of presumptive base for cases on 
21 Hen. VIII. It could be challenged around the edges, and the stark version was 
sometimes qualified in decisions, but it ceased to be arguable that the ecclesiastical courts 
remained possessed of all or most of their old powers. It is only a little melodramatic to 
say that a legal revolution occurred. 
             That Hobart’s Common Pleas was the scene of it, rather than either court under 
Sir Edward Coke—Common Pleas 1606-1613, King’s Bench 1613-1616—will perhaps 
be surprising. In Ch.2 below, we shall see Coke championing Prohibitions to enforce 
another Henrician statute—23 Hen. VIII, c. 9—and settling the law in favor of using 
them (even though 23 Hen. VIII provides better protection for victims of disobedience by 
tort and penal remedies than 21 Hen VIII does.)  One can only speculate as to why 
Coke’s courts did not embrace the claim that 21 Hen. VIII had implied provisions 
enforceable by Prohibition. Accident or want of opportunity hardly seems the likeliest 
explanation, since that claim had been broached by his time. My guess would be that his 
courts’ inactivity reflects the side of Coke’s thinking that does not accord with his 
popular reputation as an enemy of ecclesiastical jurisdiction and eager wielder of the 
Prohibition to contain it. (For perhaps the best illustration of this side of his 
jurisprudence, see Vol. II, pp. 207 ff., on the ecclesiastical rule that transactions must be 
proved by two witnesses. Contrary to judges who thought the rule a foolish burden and 
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objectionable because discordant with the common law, Coke thought it both practically 
useful and merely within the ecclesiastical courts’ rights if applied to transactions 
belonging to ecclesiastical cognizance.)  It is plausible to suppose that Coke considered  
the powers to revoke, distribute, and require accountings useful for getting intestates’ 
estates settled in the various and complicated circumstances they could present. They had 
arguably worked satisfactorily for a long time, including a long time after passage of the 
statute that allegedly abolished them.  Giving legal force to statutory implications which 
Parliament could have made explicit if it wanted to enact them, and which historically—
in 1530—it probably did not want to enact, may have incurred Coke’s disapproval. It 
may have been part of his strength and part of his weakness as a judge that he had little 
inclination to rid the law of complexities and anomalies for the practical utility of simple 
rules. For an illustration of this point, see my Copyhold, Equity and the Common Law 
(Harvard University Press, Cambridge, Mass., 1963), Chapter III: Elizabethan judges 
were inclined to hold that manorial custom, which supplied the rules governing the 
copyhold tenements newly protected by the common law actions of Trespass and 
Ejectment were the same as the generally known common law rules governing analogous 
situations unless there was clear evidence to the contrary.  Coke was more inclined to 
discover historical and conceptual objections to making the manorial systems as much 
like the common law system as possible. For persons with interests in copyhold land, 
Coke’s point of view made the rules they were subject to less predictable than they might 
have been, and abstruse litigative debate more probable, although the “real rights” of the 
interested were more deeply understood. 
              In any event, it was Hobart and his colleagues (some of whom had served with 
Coke) who took the law of intestacy in a new direction and put the Prohibition on the 
map in that field. General speculation on the motives and intellectual history of the 
change wrought by the Hobart Common Pleas has little point when, at last, we can look 
directly at what the cases tell us. The change (subject to the ways in which it was not 
entirely clear-cut and complete) certainly resulted in legal simplification and reduction of 
litigation. I.e., the protraction of ecclesiastical measures beyond appointment of 
administrators was at least significantly curtailed.  Protection of familial rights, which can 
be seen as the statute’s chief end, was in practice fostered. The change was permanent, 
notwithstanding qualifications and unsettlement of details. 
             The qualifications and loose ends can really be appreciated only by examining 
what was struggled with, decided, or not decided in the particular cases. For a rough 
summary: Of the ecclesiastical powers in question, distribution was the most decisively 
ruled out by the Hobart Common Pleas. The ban on distribution held up well in the 
period between Hobart’s death and the Civil War and indeed into and beyond the war. 
Hobart’s successor as Chief Justice, Sir Thomas Richardson, was adamant in upholding 
the principle of “No distributions”, but thought that common law courts should have 
discretion to permit it in some circumstances. His proposed qualification was not 
embraced by the other judges, however. So long as Hobart sat in the Common Pleas, no 
attempts were made in the King’s Bench to prohibit ecclesiastical courts on the basis of 
21 Hen. VIII. After Torke, it would have made no sense for parties seeking to prohibit 
distributions not to resort to the Common Pleas, and lawyers would have figured from the 
implications of that case, as well as from other cases and expressions of opinion in the 
Common Pleas, that the chance of prohibiting revocations and accountings would be best 
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in that court. After Hobart’s death the King’s Bench became more active; it followed the 
Common Pleas law in essentials.  In the end, revocation was less clearly ruled out than 
distribution, but in so far as there was any inclination to permit it was probably only in 
the situation where it was most useful—when a grant of administration failed to observe 
the statute’s eligibility rules and revocation of the original grant would probably be 
followed by a new lawful grant. Accounting is less clearly ruled out, or nearly ruled out, 
than the other two powers, but there is definite authority against it.  Some of the deepest 
arguments on 21 Hen. VIII from the Bar comes in late Caroline cases, in which there is 
even an intimation that the basic law established by Hobart’s court should be overthrown, 
but this came to no decisional effect.  

          
      Text—The Cases 

 
               Cases on 21 Hen. VIII are mostly late-Jacobean and Caroline. One explanation 
of this would be that ecclesiastical courts in the 17th century tried to take on a more active 
role in the oversight of estates and prompted challenges. Earlier, by this hypothesis, the 
ecclesiastical courts were mostly content to perform their clear role under the statute, 
leaving administrators alone once they had been appointed and submitted an inventory. A 
later attempt to assume responsibilities reminiscent of pre-Reformation days begot 
Prohibition suits and forced the common law courts to think about the meaning of 21 
Hen. VIII as they had scarcely done for almost a century.  The alternative hypothesis 
would be that ecclesiastical power to revoke administration and to order accountings and 
distributions was for a long time so firmly recognized that challenging it would have been 
futile. This is unlikely, however. It is true that the earliest challenges were not successful; 
the law took a decided turn against ecclesiastical power only from 1618. Nevertheless, 
interested parties would in all probability have tried to get Prohibitions if the activities of 
the ecclesiastical courts had offended them. There would be reported cases, even if they 
all eventuated in Prohibition denied. (And as we shall see below, the one piece of 
Elizabethan evidence there is shows that judicial opinion was at least not unanimous in 
favor of the ecclesiastical power.) 
            The reports of cases on 21 Hen. VIII on the whole do not give very detailed 
discussions of the statute’s construction. Sometimes 21 Hen. VIII is not even mentioned 
in brief reports of cases that must turn on it. The cases following, however, would seem 
to depend on the statute, whether or not it is referred to. 
            My only Elizabethan case has been discussed in detail under other headings in 
Vols. I (p.322 ff.) and II (P. 317 ff.)—see references there. In summary: the case presents 
the Common Pleas split 2-2 on whether administration once granted may be revoked.  
Justices Periam and Wyndham said “No”, Justice Walmesley and Chief Justice Anderson 
said “Yes.” In the circumstances of the case, there were fairly strong equitable 
considerations in favor of taking administration away from the widow and giving it to the 
deceased’s common law heir. Periam and Wyndham seem to have thought that 21 Hen. 
VIII was a categorical bar to that, whatever the equities. Whether or not they would have 
ruled out any limits on the power to revoke and re-grant, Walmesley and Anderson did 
not think it was ruled out in the instant case, where the reasons were quite convincing.  
The case was complicated by other factors and resolved by something of a compromise, 
leaving the deadlock on the imperatives of 21 Hen. VIII intact. 
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            Reynald Hall’s Case1, the only one from the first decade of James I’s reign, is a 
briefly reported holding that the Delegates may revoke administration, but may not make 
a new grant. So far as the main issues on 21 Hen. VIII are concerned, this decision 
confirms by implication that there is no objection to revocation and re-grant as such. The 
holding itself is specific to the Delegates (or, no doubt, to any appellate court—many 
cases on decedents’ estates started in the Prerogative Court of the Archbishop of 
Canterbury, so that the Delegates were the first court of appeal.)  Its negative point—the 
appellate court may not make a new grant—is unsurprising. The function of appointing 
administrators belonged to first-instance courts with probate jurisdiction; 21 Hen. VIII 
can perhaps be taken as insisting that this role be played by those courts. The report does 
not say, however, that the statute demanded the ruling; it might have been the same if the 
statute had not existed. The essential point is that an appellate court may not in this way 
preempt the functions of a lower court. In general, ecclesiastical courts of appeal had 
powers of preemption. If an appeal was brought on an interlocutory point, the appellate 
court could if it saw fit take over the suit and give sentence on issues other than the one 
appealed, including issues of fact.  The present holding says that appointment of 
administrators—which is after all a discretionary function and quite different in nature 
from deciding suits between adversaries—cannot be swept within a general authority to 
speed up the resolution of litigation. 
            The affirmative point in the present holding—an appellate court may revoke the 
lower court’s grant of administration—is perhaps more problematic. There would seem to 
be little basis for doubting that the first-instance court’s decision to revoke might be 
appealed and either upheld (with the consequence that the matter would be remanded to 
the lower court for the appointment of new administrators) or overruled (with the effect 
of reinstating the original administrators.) At any rate, I find it hard to see anything in 21 
Hen. VIII to interfere with the normal processes of appeal in the ecclesiastical system. A 
decision to revoke is a decision, at least analogous to a sentence in a lawsuit.  Why 
should it not be scrutinized? By the same token, the first-instance court’s refusal to 
revoke, when that court has been moved to do so and heard argument, seems a reasonable 
object of appeal and hardly at odds with the statute. What seems more dubious is going to 
an appellate court with the first motion for revocation—in effect treating the mere 
appointment of administrators as a “decision” and “appealing” it in the form of asking the 
higher court to revoke. If Hall sustains this, it is highly permissive toward ecclesiastical 
courts, despite its insistence that making a new appointment is improper at the appellate 
level. Unfortunately, the report of the case does not reveal the circumstances. Interesting 
technical questions are raised, but one can do no more than indicate them sketchily. 
            In Mountgomerie v. Clarke (1614),2 the Common Pleas refused to prohibit a 
privately initiated ecclesiastical suit to compel an administrator to account for the estate. 
21 Hen. VIII is not mentioned, but it must be the basis on which Prohibition was 
unsuccessfully sought. There is no indication in the reports as to whether any special 
circumstances were adduced on either side—i.e., grounds on which it might be argued 
that an accounting was or was not reasonable in the particular case. Noy’s report adds a 

                                                 
1 T. 3 Jac. K.B. Add. 25,209, f.67. 
2 H. 11 Jac. C.P. Harl. 5419, f. 92b. The undated Montague v. Clark (Noy, 24) is probably 
the same case. 
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dictum: A suit for distribution (“to make a division of the goods.”) should be prohibited. 
It is noteworthy that one court, at any rate, thought a line could be drawn between “bare 
accountability” and substantive supervision of how the estate was handled. 
            In Sotherley’s Case (1616)3, an infant died intestate and his mother took 
administration. She was called into the ecclesiastical court both to account and to 
distribute to the decedent’s kin. The King’s Bench is reported as inclined to deny 
Prohibition. If there was any hesitation it was probably on the score of the distribution 
rather than the accounting. The report says expressly that the administratrix was 
accountable in the ecclesiastical court. It also says that the estate was encumbered by 
many debts. This fact (presumably stated in the surmise) might be an independent ground 
for Prohibition with respect to the distribution. I.e., it would be possible to hold that so far 
as 21 Hen. VIII is concerned administrators may be forced to distribute, but that suits to 
enforce distribution are premature when there are substantial outstanding debts. (Seeking 
Prohibition on the ground of such debts would be analogous to an executor’s attempting 
to prohibit a legacy suit by surmising some version of “No assets”.) The court in 
Sotherley was more decisive on accountability than on distribution, but that may be 
because of the claim of heavy debts; if it had any sympathy with the distinction drawn in 
Mountgomerie there is no positive indication of it in the cursory report, and the next case 
suggests the contrary. 
            Sharpe v. Simpson4, from the same term and the same court, is identical except 
for the claim of debts. Administration was again granted to the decedent’s mother. Again 
kinsmen sued for the dual purpose of securing an accounting and forcing a distribution 
among “twelve others of near blood.” Prohibition was sought squarely on the statute and 
denied by Justices Dodderidge and Houghton—presumably the only judges present in 
court. So far as the report shows, counsel seeking Prohibition came down harder on the 
distribution than the accounting.  He insisted that the statute intends for the nearest 
relative to whom administration is granted to take all, which does not have to mean that 
the administrator is free of “bare accountability.” The two judges put the emphasis the 
other way, saying that “the books” frequently upheld administrators’ liability to account. 
Nevertheless, they refused Prohibition, with the effect of allowing distribution 
proceedings to go forward. (Their reference to “the books” is a little mystifying, since 
decided cases posterior to the statute were infrequent. Evidence of the legality of 
accountings from earlier than the statute—from “the books” in the sense of the 
Yearbooks—hardly proves that the statute did not change the law.) 
            Nothing in the cases above, save for the controverted opinion of two Elizabethan 
judges as to revocation, goes to give 21 Hen. VIII any effect of restraining ecclesiastical 
courts from interference with intestates’ estates after the original grant of administration 
and receipt of an inventory. The first case to go the other way, and it does so explicitly 
and decisively, is from the Common Pleas in 1618. A good MS. report calls it Torke’s 
Case; it is unmistakably identical with Tooker v. Loane in Hobart’s Reports.5 

                                                 
3 P. 14 Jac. K.B. Add. 25,211, f.155b. 
4 P. 14 Jac. K.B. 1 Rolle, 358. 
5 H. 15 Jac, C.P. Harl, 5149, f. 96, sub nom. Torke; Hobart, 191, undated, sub nom. 
Tooker v. Loane. That the two reports are of the same case is supported, I think beyond a 
reasonable doubt, by the following considerations: “Torke” and “Tooker” are close. 
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            In Torke, A had sons B, C, and D.  B and C predeceased A. When A died 
intestate, the ecclesiastical court granted administration to D. It also took a bond from 
him obliging him to make a “rightful distribution” and to share the estate with the 
children of B and C. The Prohibition case arose when the Delegates purported to compel 
D to make a particular distribution. The MS. Report does not explain how the matter 
reached the Delegates, but on this point the generally inferior printed report is helpful. It 
appears that the court of first instance demanded an accounting from D. (There is nothing                          
in the judicial remarks in Torke to suggest that barely insisting on an account was 
regarded as objectionable.) When D had accounted, and presumably shown that the estate 
was ripe for final settlement, the ecclesiastical judge assumed a mediatorial, rather than a 
judicial, role. He did not impose a particular distribution, but negotiated with D as to how 
the estate should be divided, presumably on the understanding that the court would accept 
a reasonable scheme agreed to under its supervision. I.e., it would regard the bond as 
satisfied and refrain from demanding any other distribution. The solution agreed on was 
that the estate should be distributed per capita rather than per stirpes. That means that D, 
each of B’s children, and each of C’s would take equal shares. The contrasting per stirpes 
method would split the estate three ways, one going to D,  one to be divided among   B’s 
children (nine of them as it happened), and one among C’s (who were only three.)  The 
guardian of the children—both B’s and C’s, it seems, all of them apparently infants—
appealed to the Delegates. 
            “Appealed” has an unusual sense here, because there was no judicial decree 
below. Clearly the guardian went to the Delegates in order to force a distribution on the 
per stirpes principle. His position was that distribution on that basis was required by 
ecclesiastical law. His position as to procedure was that resort to the Delegates was 
appropriate, despite the fact that there was no mistaken sentence to “appeal” in the strict 
sense. The lower court did not seek to enforce a distribution. Nominally, it was willing to 
let the administrator dispose of the estate at his discretion. In reality, it put the 
administrator under the pressure of a bond to make some distribution, and its judicial 
inaction was the result of an acceptable scheme’s being volunteered. Under these 
circumstances, I take the guardian’s theory to maintain, there was no place to go except a 
higher court. Going there is as good as an appeal—an attempt to correct a matter 
mishandled by an inferior court—even though it is not one in strictness. The point is 

                                                                                                                                                 
Hobart identifies “Tooker” as Giles Tooker, Reader of Lincoln’s Inn, and Charles, his 
brother, those two men being co-administrators. The MS. does not show that there were 
two administrators, but refers to the administrator, as to the other parties, by schematic 
letters—A, B, C, and D. Whether there were two administrators rather than a single one 
does not matter for the issues in the case. The reports agree on all the legally significant 
facts, as on the outcome. Hobart gives crucial facts omitted from the MS. (see text), but 
some remarks by the judges in the fuller MS. report of their opinions only make sense 
with those facts. The full situation presented by the case, including the Delegates’ 
involvement, is too unusual to have occurred more than once with any probability. Many 
reports in Hobart are undated; they can usually be associated with the time of Hobart’s 
own Chief Justiceship; 15 Jac. is thus as likely a date as any for an undated report in that 
volume. 
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reasonable, though it admits of the riposte that it would have been better for the guardian 
to sue in the court of first instance for the sort of distribution he thought the law required. 
Going straight to the Delegates might have the advantage of efficiency, but it was 
questionable procedure. One should note that the guardian was only doing what he 
conceived as his duty to see that his charges got what they legally ought to, if, as appears 
to have been the case, he represented all the children—not just the three children of C, 
who would have done better under the per stirpes principle. 
            The administrator, D, sought to prohibit the Delegates centrally on the ground that 
by 21 Hen.VIII  the ecclesiastical courts’ authority is exhausted once administration is 
granted, wherefore compelling distributions is simply ultra vires.  Remarks by Chief 
Justice Hobart (MS. report) suggest, however, that going to the Delegates without a 
properly appealable cause was objected to and claimed as a separate ground for 
Prohibition. (Like the guardian, the administrator would seem to have been 
disinterestedly motivated. The strongest interest in a per stirpes distribution would have 
been his. He was only seeking to protect the per capita distribution that he preferred and 
the lower court accepted. If forcing a distribution indirectly by means of the bond can be 
objected to, the administrator here did not object.) 
            The MS. report gives the individual opinions of all the judges. They agree in the 
upshot (as the printed report confirms), but with some differences in detail; Prohibition 
should be granted because under 21 Hen. VIII ecclesiastical courts lack authority to 
compel a distribution. 
            Chief Justice Hobart starts out by dismissing objections specifically directed at 
the Delegates’ role. He says in effect that it made no difference in exactly what sense the 
Delegates were acting as an “appellate” court. His strict point is probably that it was not 
the common law’s business to judge whether there was a properly appealable question, 
that being a procedural matter within the ecclesiastical sphere. (“They have appealed 
from the Ordinary to the Delegates. And be that an order, decree, or on account of any 
other causa gravaminis [interlocutory point] is not material. And for this no Prohibition 
will be granted, for it is proper for the jurisdiction of the court.”) 
        Moving on to the main question, Hobart lays down a premise that cannot be 
disputed once objection to the Delegates’ involvement has been cleared away: viz. the 
Delegates’ power to order a distribution is as good, but only as good, as the Ordinary’s. 
The groundwork thus laid, Hobart announces his stand on 21 Hen. VIII: The statute took 
away the ecclesiastical courts’ previous power to compel a particular distribution of 
intestates’ goods. There is no question but that the previous power existed; the statute 
simply changed the law.  The object of the statute is the “preferment” of widows, 
children and nearest kin. That policy would be defeated if ecclesiastical courts retained 
power to interfere with the discretion of administrators duly appointed under the act’s 
standards. Moreover, as a further clue to construction, 21 Hen. VIII in terms puts 
administrators, mutatis mutandis, in the same position as executors.  Once an 
administrator is duly appointed, it is as if the intestate had made a will naming that person 
executor. Ecclesiastical courts may as well have power to make an executor distribute the 
residue of an estate to non-legatees as power to force a distribution on an administrator. 
No one would claim, I take Hobart as saying, that executors ever have any such duty—
i.e., that they are other than residuary legatees when no one else is expressly named as 
such. This is the meaning of the statute, and the statute should be enforced by Prohibition. 
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It is futile to object that ecclesiastical courts have understood the statute differently and 
have built up a body of usage in accord with their understanding. If that is the case, they 
have misconstrued the statute, and they and their usage are not its authoritative 
interpreters. 
            Justice Warburton agrees entirely on the central point. The only explanatory 
emphasis he adds is on the penalty clause in 21 Hen. VIII: The statute requires the 
Ordinary to grant administration to certain persons and subjects him to a penalty if he 
does otherwise. That is to say, the statute cares that administration goes to the proper 
close kin. It puts the ecclesiastical judge under the pressure of penal liability to make sure 
it does. The whole idea is to get administration into the right hands, so that widows and 
close relatives may enjoy the property themselves, or otherwise deal with it by 
uncontrolled discretion. 
            The main interest of Warburton’s opinion lies in his express dicta on two further 
points: First, as Warburton puts it, once the ecclesiastical judge has granted 
administration, “he cannot revoke or control the acts of the administration.” He may, 
however, revoke the letters of administration. I.e., the Ordinary may grant administration 
to X, then cancel X’s grant and make a new one to Y, without, so far as appears, any 
reason, or provided only that Y meets the eligibility standards as well as X. Warburton 
does not explain why the statute should be taken as leaving powers of revocation and re-
grant intact while destroying the power to interfere with the administrator’s acts as long 
as his letters are in force. The following argument will support the distinction: Some 
power of revocation is desirable for giving effect to the statute’s eligibility requirements. 
If the Ordinary mistakenly grants administration to an ineligible person, he ought to be 
able to cancel that grant and make a correct one. It would be foolish to rely on the penalty 
clause alone to make the Ordinary be careful, when it is possible to give him the means to 
correct his mistake and fulfill the policy of the statute specifically. But is it not too 
narrow to hold that administration can be revoked only if the Ordinary has actually 
violated the statute?  The statute gives him discretion among equally eligible candidates. 
It must intend that he make serious use of his discretion, not toss a coin, as it were.  He 
must abstain from interference with the administrator’s discretion because he has had his 
chance to use his own to decide, within limits, whose discretion is to be trusted. If he may 
revoke in order to correct his mistakes in directly applying the stature, it seems hard to 
deny him power to revoke in order to correct mistakes in the use of his discretionary 
judgment. Once this is conceded, one might as well say he can revoke at will, for there is 
no practical way to sort out instances in which revocation corrects a mistaken but 
considerate use of discretion—as where new information is brought to the Ordinary’s 
attention—, instances in which it corrects a hasty, inconsiderate grant, and instances in 
which the Ordinary has simply changed his mind. The common law courts should not 
burden themselves with assessing the circumstances and reasonableness of acts of 
revocation. 
            It should be noted in connection with this argument that conceding an unlimited 
power to revoke reinforces the point that there is no power to compel distribution. The 
Ordinary is not debarred from thinking that a certain distribution would be desirable. 
When there is a choice of candidates, he cannot be prevented from appointing the one he 
considers most likely to make the desirable distribution, nor from appointing as co-
administrators all the co-eligibles among whom he would like to see a distribution, nor 
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from excluding some co-eligibles because he thinks they should not participate in the 
distribution. Moreover, the Ordinary is not debarred from second thoughts. In short, the 
Ordinary’s indirect power to influence the distribution of estates is sufficient without 
giving him direct means—and therewith the temptation to intervene where the statute 
clearly provides he should not, as where the administration is in the hands of a solely 
eligible widow and the nearest blood-relatives are minor children, but some other 
kinsman persuades the judge he deserves a share of a large estate. To the extent that a 
legitimate interest in the distribution of some estates is conceded to the Ordinary, and 
revocation is conceded to be the legitimate means, a basis is also provided for defending 
accountability. Should the ecclesiastical court not be able to discover whether its 
discretionary appointees are realizing the estate’s potential, how large that potential has 
turned out to be, and whether any distributive measures have been taken, in order to 
consider whether the court’s intentions would stand a better chance of being fulfilled by 
new administrators? 
            Warburton’s second dictum is that the obligation taken from the administrator in 
the instant case was void. It would appear that the administrator here was the only 
eligible person. (Only surviving son, deemed to be a closer relative than a grandchild. 
There is at any rate no sign of a widow.) Assuming that to be true, a question remains as 
to whether administration may be granted to a discretionary appointee on condition that 
he make a distribution. It is conceivable that in that case the letters of administration 
could be conditional in terms, with the effect that if the condition is broken new letters 
can be granted. Arguably, getting to the same end by means of a bond would be 
insignificantly different and innocuous, though the technique of a bond could be objected 
to (and might be by Warburton) on grounds independent of the statute. Use of bonds by 
ecclesiastical courts was sometimes objected to in other contexts, simply as going beyond 
the limits of spiritual sanctions. (Warburton analogizes a rule to the effect that sheriffs 
may not take bonds conditioned on appearances and payments of money, but the parallel 
is not explained.) 
            It seems arguable that making a distribution a condition—straightforwardly if 
using a bond is intrinsically objectionable—is not clearly against the policy of the statute 
when the administrator is a discretionary choice. To the extent that the ecclesiastical 
judge has a legitimate interest, in some cases, in influencing the disposition of the estate, 
provided he does so upon his original exercise of discretion or by way of revocation and 
re-grant, it seems difficult to exclude conditionality. That he does have a legitimate 
interest seems implicit in his power to exclude co-eligibles, though, as I have argued 
above, it is possible to say that power is a sufficient means to give effect to the interest. 
            The opinion of the third member of the court to speak, Justice Winch, presents 
some legibility problems, and even apart from that it is not as clear as the other judges’ 
remarks. Winch unmistakably agrees with the others as to the result in the instant case—
the Delegates should be prohibited. He also agrees as to the central question of 
principle—21 Hen. VIII rules out the ecclesiastical court’s power to compel distribution 
directly.   To what the other judges say to this intent, Winch adds that if an administrator 
were to make a distribution by order of the ecclesiastical court he would not be off the 
hook in the common law sphere—i.e., would be liable for debts of the estate claimed or 
sued for after the distribution. (What is the relevance of this? Common law liability 
would surely have survived distribution before the statute, when ecclesiastical power to 
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compel distribution was unquestioned. A system with no direct way of insuring the 
administrator’s safety against late-appearing creditors may be regarded as unsatisfactory. 
Indirect devices are imaginable: Ecclesiastical courts should be careful about ordering 
distribution  prematurely; Prohibitions should prevent their doing so when it could be 
shown that claims were probably outstanding; there are various possible ways in which 
Ordinaries and administrators  could “take out insurance”—putting off mandatory 
distribution but taking a bond from the administrator guaranteeing  a  distribution by a 
date safely in the future, taking bonds from beneficiaries of the distribution to save the 
administrator harmless against late creditors’ claims, and the like. But no solution to the 
inconvenience would be as clean as simply abolishing compulsory distribution—simply 
giving the residue of the estate to the administrator, indefinitely subject to liability for 
unsatisfied debts. It is reasonable to argue that the statute intended to improve the law in 
this respect as in others. Obviously, however, there is no clinching argument from these 
considerations for concluding that the statute destroyed ecclesiastical powers which it 
does not clearly abolish in terms.) Finally, Winch repeats Warburton’s point that 
administration is revocable, again without apparent qualifications. 
            It is with respect to the bond in the instant case and the relationship between the 
first-instance court and the Delegates that Winch seems to deviate from the other judges. 
He makes his point as follows: “But we are in the case of the Delegates, who are remote 
from the obligation that is taken for the execution of the administration. For though by 
reason of that bond the Ordinary could make distribution, yet the Delegates may not. 
[Car coment per reason de cest bond le Ordinary poit faire distribucon uncore les 
delegates ne poiyent]” It seems to me this language can be interpreted in two ways:  
First, the bond as such is perfectly good, contrary to Warburton. But more is implied than 
that a suit on the bond could be sustained. The administrator has in effect promised to 
make a distribution, and there was nothing unlawful about insisting that he do so before 
giving him administration (even though, as would appear to be the case, he was the only 
available candidate.) Further, he has implicitly promised to make a distribution that is 
agreeable to the Ordinary, for it would be absurd to suppose his undertaking is confined 
to anything that could count as a distribution, such as paying a penny to each of the 
nephews and nieces. To all practical intents that means “the Ordinary could make 
distribution”, though in this case he had not done so judicially, but merely agreed to the 
distribution which the administrator proposed to make. But the administrator promised 
only the first instance court. The Delegates have nothing to do with it. Therefore 
Prohibition to the Delegates is justified on the general principle that distribution is not 
straightforwardly within the power of ecclesiastical courts since 21 Hen. VIII.  
            Alternatively, instead of espousing such a theory, Winch may be speaking in a 
highly hypothetical or subjunctive mode:  At the very most, perhaps there is nothing 
unlawful about the bond, and perhaps, having entered the bond, the administrator has in 
effect estopped himself from doing other than distributing as the Ordinary sees fit. But 
this is speculative. What is certain is that any power to compel distribution in the special 
circumstances here belongs to the Ordinary; whereas it is the Delegates who propose to 
control the distribution in the case before us. The case is therefore easy, for nothing can 
be said for the Delegates in the absence of a general power in ecclesiastical courts to 
force distribution, a power which the statute takes away.  (Law French grammar is too 
loose to permit a linguistic resolution of Winch’s meaning.) 
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            The last Justice to give his opinion, Hutton, starts with a historical survey of the 
law of intestacy.  New arguments for the unanimous conclusion that power to distribute 
did not survive 21 Hen. VIII do not emerge from the survey, but it is interesting to 
observe that Hutton’s confidence in the conclusion depended in part on his sense of a 
coherent historical pattern.  The pattern comes to a progressive cutting-back on the 
authority of ecclesiastical courts to determine the disposition of dead men’s goods. The 
testator and the executor were the first victors.  For by “the ancient common law” 
(attested to by Magna Carta) decedents’ children were entitled to a reasonable share of 
the estate even when there was a will with executors.  By Edward III’s time, that had 
changed (non-legislatively, Hutton as good as admits by merely stating that the common 
law had ceased to “allow” the ancient rule.) The testator’s right to exclude his children 
and the executor’s modern position as residuary legatee in the absence of another 
designated one became part of the law. The statute of 31 Edw. III started the process of 
assimilating administrators to executors. It required ecclesiastical courts to appoint 
administrators, instead of dealing directly with intestates’ estates (just by taking and 
distributing the tangible assets to charitable and familial beneficiaries, without the 
intervention of an executor-like figure.) In terms, it made administrators “executor-like” 
by providing that they should sue and be sued for debts of the estate in the same way as 
executors. Although he does not spell out the point, Hutton obviously knew that 31 Edw. 
III did not complete the assimilation—i.e., did not make the administrator as free as an 
executor to keep the property after satisfying creditors or dispose of it voluntarily as if it 
were his own. Perhaps Hutton would have said that 31. Edw. III rather intended than 
merely anticipated the final step, that 21 Hen. VIII did not change the law so much as it 
pinned down the law which the older statute failed to define. In any event, 21 Hen. VIII 
was the end-point of the history.  “The person to whom solely the administration shall be 
committed is made more certain (than the ‘plus proschiens et plus loialx amis’ of 31 
Edw. III)”, and from that certainty sprang the consequence all the judges agreed on—
disappearance of the last vestige of ecclesiastical power to force a disposition. 
            From his history, Hutton turns to the bond in the instant case:  In so far as a bond 
taken from administrators obliges them to more than “true administration of the goods” it 
is void. Note that demanding a bond of administrators is not simply unlawful. Would a 
bond obliging to “true administration” oblige to more than performance of the statutory 
duties—to select coadjutors with respect for the prescribed criteria and render a full and 
true inventory?  If not, Hutton’s formulation implies more clearly than Warburton’s that a 
bond obliging to distribute would be bad in all circumstances—not only when it is 
exacted from a solely eligible administrator, but equally when entering such a bond is 
made a condition of the grant of administration to one of several eligibles. If a bond 
would be void in the latter case, so surely would be a grant expressly on condition that a 
distribution be made. 
            Hutton then comes back to the central point about 21 Hen. VIII, speaking to the 
practical advantages of the court’s position: “The mischief would be great that would 
ensue if the Ordinary should dispose at his pleasure.  For there may be many of equal 
proximity of blood, on which great confusion will ensue. And admit that there are not 
many, yet the distribution is often to such as are in a remote degree [of relationship] to 
the intestate.” The point may perhaps be spelled out as follows: When the equitable case 
for a given distribution is good, the practical problems of effecting one are likely to be 



53  

formidable. In principle, if one co-eligible is chosen administrator, it seems hard to 
exclude others of equal relationship from shares of an estate large enough to do more 
than reward the administrator for his trouble. In a really hard case, the unfairness of 
allowing an administrator chosen by chance or discretion to take all may seem 
overwhelming.  But one should not make bad law by imagining hard cases of the sort the 
statute is drawn to avoid. The act guarantees administration to the widow and/or at least 
one child or grandchild (taking issue to be nearest kin) when a widow and offspring exist. 
Of course those included could mistreat those excluded in that situation, but surely the 
bonds of nature and the good sense of ecclesiastical judges deserve reliance in simple 
cases of small family groups. The statute also guarantees inclusion of an issueless widow 
unless all other administrators are in the class of nearest surviving blood-relatives.  The 
practically problematic case will therefore usually come when a man leaves neither 
widow nor issue. 
            In that case, it is quite likely that the eligible kin will be numerous, and the 
ecclesiastical court is likely to be at the mercy of applicants. In some situations of that 
sort, the equity of a distribution is in a sense especially compelling—say when no one 
closer than a cousin is in evidence and who and where other cousins of equal degree are 
is all but unascertainable.  There is no reason why the cousin who gets there first should 
make off with everything.  In a sense, that is worse than a wicked son’s doing so—a son 
who manages to get the administration and turns his back on his mother and siblings. At 
least the wicked son is the intestate’s close flesh and blood. The intestate might have 
made a will appointing that son executor and leaving no legacies to his wife and other 
children. In theory an administrator is quasi an executor; the ecclesiastical court, 
supplying the place of a testator, is meant to choose someone the intestate might have 
chosen. The intestate might scarcely have heard of a cousin who turns up with a valid 
claim to administration after his death, and is in any event unlikely to have made a 
discriminatory decision in his favor. Not uncommonly people prefer charity over their 
cousins; they sometimes show special trust or special favor toward one of their sons. 
Moreover, it takes a wicked son to scorn his immediate family and his father’s probable 
wishes; a cousin does not have to be especially wicked to be indifferent to the fortunes of 
other cousins. The scrupulosity and fairness that might lead him to seek them out and 
share with them are rather supererogatory virtues, and therefore not to be depended on, 
for which reason compulsory distribution is tempting. 
            The temptation should be resisted, however. The abstract justice of seeing that an 
estate is divided among people who may all have meant equally little to the intestate, and 
of keeping an enterprising or informed member of that class from enjoying a windfall, is 
simply not worth the trouble. In such cases, let the ecclesiastical court do its best to avoid 
injustice when it grants administration in the first place. If they cannot or will not do a 
perfect job, let the cousins settle their own contentions. Delay and litigation are too high a 
price to pay for marginal perfections of justice. 21 Hen. VIII seems intended to minimize 
delay and litigation. The more one thinks about it, the clearer it is that the danger is real, 
that the policy of heading it off at relatively minor cost makes sense, and that holding the 
statute to bar distribution is entailed by that policy. 
            Hutton’s final point goes to the facts of the instant case. He alone of the judges 
speaks about the specific situation at hand—basically, apart from the complexities of the 
litigative context, the case of an estate where the natural claimants to share are a 
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surviving son plus grandchildren of the intestate. This contrasts with the case of remote 
kinsmen, where arguments for distribution are in a sense compelling, yet ultimately 
unsound. Hutton’s remark is: “And I hold that the administration may not be committed 
to the children of the son who is dead, if the intestate has any son alive.”  The meaning is 
clear: Administration was correctly granted in the instant case; children are next of kin in 
contemplation of 21 Hen. VIII to the exclusion of grandchildren. But what is the bearing 
of this on the legality of compelling distribution? I suggest the following. 
            The claim that power to order distribution survived the statute is strongest, though 
still to be rejected, when one co-eligible is chosen over others. Here the son was eligible 
and the grandchildren ineligible, so that the grandchildren’s claim to distribution is not 
even in the strongest class of such claims. If we give the statute a more vigorous or more 
“substantive” interpretation, the point admits of another formulation: 21 Hen. VIII 
provides that grandchildren have no legal right to shares. A distribution in their favor 
would contravene the statute and so be unlawful even if compulsory distributions were 
not ruled out generally. Any claim the grandchildren have on their uncle, the 
administrator, is strictly moral. (Such, for example, that a court of equity could not 
enforce it without violating the maxim “No equity against a statute”.) 
            What I call the “vigorous” reading of the statute may be questioned, however. To 
provide that X may be made administrator and Y may not is after all not identical with 
providing in terms that X is entitled to at least part of the estate and Y to nothing. 
Construction by intent is necessary to get to such further effect, and there is no certainty 
that Hutton was ready to go so far. He does not need to in order to argue simply that if 
excluded co-eligibles may not force a distribution, a fortiori ineligibles may not. (The 
latter argument alone is not incompatible with saying that a court of equity might 
properly compel the uncle in our case to satisfy his strong moral obligation to his 
nephews and nieces. Arguably, perhaps, for the same practical reasons that justify 
construing the statute against ecclesiastical courts, it should not enforce the weaker moral 
duty of a cousin to share with other cousins. There is no mention of courts of equity in 
the discussion, but thinking about their possible role is useful for clarifying the principles. 
It is not historically inconceivable that this was somewhere in the background of the 
judges’ consciousness.  Whatever the story of how it happened, the Chancery’s 
involvement in the confused field of decedents’ estates was increasing in the 17th 
century.) 
            If one starts from the premise that 21 Hen. VIII  goes only to eligibility for 
administration—i.e.,  does not settle substantive rights in law and equity to shares of  
estates—I can imagine arguing contrary to the position I attribute to Hutton.  Excluded 
eligibles may not have at least a better claim to distribution than ineligibles. Arguably, 
when the ecclesiastical court decides to grant administration to one of several eligible 
persons, it makes a judgment about what should become of the estate, or at any rate about 
what risks should be run as to its ultimate disposition. If the court prefers Cousin George 
and excludes Cousin Harry, it has used its opportunity to make a distributive decision. It 
has decided that there is no objection to George’s winding up with the residue of the 
estate and Harry with nothing, or—if there would be some objection to that result—that 
the risk is acceptable because George can be trusted to use his administrator’s discretion 
fairly. Therefore the ecclesiastical court should not be allowed to make an explicit 
distributive decision at the cost of delay and unsettlement.  On the other hand, if the court 
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must appoint Uncle and cannot take account of Nephew’s interest in the choosing of 
administrators, and assuming that the statute does not make their interests a legal nullity, 
it is arguable that a distribution should now be compellable.  
            The last point in the MS. report is a parting word from Chief Justice Hobart. He 
only endorses Hutton’s history by observing that “the common law was as Hutton has 
said, but that was disallowed in ancient times and restrained to some particular places.” 
(I.e., the only vestige of the old law that a distribution could be forced even on executors 
was certain local customs entitling close relatives to automatic shares of estates.) The 
printed report adds no substantial information beyond the facts for which I have used it. It 
gives the court’s conclusion in summary: The Ordinary may not make a distribution for 
21 Hen. VIII (miscited as 32 Hen. VIII) “intends a benefit, to the administrator and not an 
unprofitable burden, and therefore gives a preferment to the wife and next of kin.”  Also, 
a bond insuring distribution cannot be taken (which is explicit only in the opinions of 
Warburton and Hutton—Winch may have disagreed.) The printed report furnishes the 
details that Serjeant Harris was the winning lawyer in this important and law-changing 
case and that the ecclesiastical judge of first instance was the well-known civilian Sir 
John Bennet.  Bennet’s proceedings—taking a bond and effecting a per capita 
distribution without making a clearly appealable  order—have the look of a studied effort 
to avoid legal issues (about the power to compel distribution, on the one hand, and about 
the correctness of the per capita scheme in ecclesiastical law, on the other.)  Although the 
case resulted in an unfavorable holding on the power of Ordinaries, the upshot of 
prohibiting the Delegates was probably to insure that Bennet’s plan for putting equal 
shares in the hands of all the intestate’s descendants took effect. 
            Robert Oldfeilde’s Case6, from the Common Pleas in the next term, extends the 
spirit of Torke to mere accountability, which the earlier case did not reach. The report of 
Oldfeilde ends with an adjournment, but it gives the first-round opinions of the four 
judges individually, and three of them sound pretty firm on the view that an administrator 
may not be forced to account. Justice Winch is inclined to disagree, but the tone of his 
dissent is rather tentative. (Winch was the shakiest member of the court in Torke—the 
most inclined to think that ecclesiastical courts could sometimes have a basis for ordering 
distribution and to decide Torke on the exceptional procedural situation.)  
            In Oldfeilde, a creditor of the estate “procured” the Ordinary to summon the 
administrator to make account. It might be possible to hold that a creditor may not use the 
ecclesiastical apparatus (but must bring an Action of Account at common law), whereas 
the ecclesiastical court, on its own initiative or by “procurement” of kinsmen of the 
intestate, may require an accounting. There is no sign however, that anything was made 
of this distinction. It would present practical problems. One could prohibit creditors’ suits 
cast as private suits (commenced by libel), but it would be hard to prevent a creditor from 
“procuring” the ecclesiastical court to act ostensibly on its own motion. It is possible, 
however, and suggested by some of their remarks, that the judges’ focus on the case was 
affected by the circumstance that the initiative came from a creditor. 
            Chief Justice Hobart so states his opinion as to make it clear that it does not 
depend on the motive for the accounting in the instant case: Ecclesiastical courts are 

                                                 
6 P. 16 Jac. C.P.  Harl. 5149, f. 162.  The briefly reported case of Sparrow v. Norfolk 
discussed at the end of Oldfeilde is incorporated in this note.   
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simply confined to two functions. They are to supervise the proving of the will if there is 
one, and if there is not to commit administration, and they are “to see that there is a true 
inventory.”(Quaere as to exactly what the second function involves. Anything beyond 
receiving the inventory and making sure that it is verified by oath? Making sure it has 
been prepared with the help of coadjutors chosen as 21 Hen. VIII appoints? Would an 
accounting at some point later than submission of the inventory not be a good way of 
checking on the truth and completeness of that document?) That is all—no accountings 
and by implication no revocation or distribution. 
            Having so stated his basic position, Hobart adds an observation that goes to the 
immediate circumstance of the creditor’s attempt to use the ecclesiastical machinery: An 
ecclesiastical accounting is not evidence at common law, and creditors may not take any 
benefit from it, “yet as I understand [or suppose—‘intend’] they may examine the 
account.”  I.e., as I take this: The ecclesiastical account will not conclude any common 
law questions, cannot be pleaded, perhaps cannot be shown as evidence to a jury (to the 
degree that exclusionary rules for jury-evidence were operative at the time of this case.) 
But it can be examined by the creditor and so help him indirectly, as a discovery of leads 
to evidence usable in the common law sphere. Perhaps Hobart also had in mind that the 
account might be examined by or known to the jurors “off the record” and in that way be 
prejudicial to the administrator in potential common law proceedings. Jurors, one should 
remember, were not yet obliged to form their opinion of the truth from evidence 
presented at a trial. This kind of scrupulosity about incidental spill-over from the 
“spiritual” sphere to the “temporal” is recurrent in Prohibition law. It militates against 
ecclesiastical accountings even when they are not sought by a creditor, since the 
accounting might turn up information useful to creditors though sought on someone 
else’s initiative. 
            Justice Huttton takes the same basic stand as Hobart. He says simply that the 
power of ecclesiastical courts in intestate matters depends entirely on 21 Hen. VIII and 
that the statute makes no mention of accounting, wherefore to demand one is to “exceed 
their authority.” Justice Warburton agrees: There is no power to compel an accounting. 
An administrator may “do it if he likes”—i.e., account voluntarily, being requested. An 
administrator who renders an account before an ecclesiastical court may not, however, 
take advantage of it at common law.  His quietus est from the ecclesiastical judge will do 
him no good in the temporal sphere (just as, according to Hobart, the opposite sort of 
finding will be of no formal avail to a creditor and should not be helpful to him 
informally. Hobart does not consider the possibility that a voluntary account might have 
incidental practical effects at common law. Warburton does not seem worried about that. 
21 Hen. VIII and its companion piece, the Mortuaries Act, were made to restrain 
ecclesiastical courts from their prior practice of taking excessive fees. (The last 
observation is presumably intended to imply more than the truism it states: The statutes 
are restrictive. They are intended to take away pre-existing powers of ecclesiastical 
courts, including fee-setting powers. From their general spirit one can infer that such 
powers as authority to demand accountings are taken away in not being confirmed, even 
though 21 Hen. VIII does not say “henceforth administrators shall not be compelled to 
account”.) 
            Justice Winch is reported as doubting whether a Prohibition should be granted and 
then as saying “it seems not”.  He expressly agrees with Hobart and Warburton that an 
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ecclesiastical accounting “is not regarded in our law.” Winch nevertheless saw a 
legitimate ecclesiastical interest in accountings, without at the same time claiming any 
ecclesiastical power to compel distribution or perhaps even to revoke administration: 
“For it may be proper for the Ordinary to see that the administration [is] or will be well-
performed, which he cannot without account.”  It is not easy to see what “well 
performed” means unless, as is perfectly possible, Winch would have defended power of 
revocation as the ecclesiastical court’s device for exercising some control over the 
estate’s destiny after committing administration. Otherwise it seems that accounting 
could do little more than show up ill performance, with the possible effect of giving 
kinsmen a little moral leverage on the administrator and giving creditors a little help of 
the sort Hobart and Warburton thought illegitimate. Winch’s relative indulgence toward 
ecclesiastical courts may be explained by the parallel case of the executor, which he 
mentions. When there is a will, the ecclesiastical court has a much more convincing 
ground to concern itself with how the management of the estate has progressed beyond 
probate. The will cannot be  “well performed” unless the legacies are paid, and they are 
in danger of not being paid unless the executor is conscientious about collecting debts 
and settling with creditors so as to be in a position to satisfy legatees if assets remain. 
Would the majority judges dispute that an executor is accountable so long as there are 
unpaid legatees to protect? If not, it may be noted that 21 Hen. VIII no more positively 
endorses accounting by executors than by administrators. We have seen it argued that the 
policy of the law was to put the administrator so far as possible in the position of the 
executor. If one is accountable, Winch may have thought, so should the other be, though 
admittedly this is by virtue of formal parallelism if there is no private ecclesiastical 
interest analogous to the legatee’s to be protected against the administrator.  One type of 
case, however, does transcend “formal parallelism”, furnishing a further reason for 
preserving the power to require accountings: where the administrator is charged with 
legacies because the decedent has made a will without naming executors or the named 
executors have refused. That situation could be distinguished in Prohibition proceedings, 
but perhaps it would be better to avoid the proliferation of rules and hold that because 
accounting can sometimes serve a valid ecclesiastical purpose it is never objectionable 
per se. 
             The report of Oldfeilde ends with a parting exchange between Hutton and Winch. 
Hutton comes back with his insistence on what the statute positively authorizes: It 
requires a “good” inventory; it says nothing about accounting. One step beyond the grant 
of administration is demanded by the statute (and is presumably in some meaningful 
sense demandable by the ecclesiastical court—perhaps revocation would be available at 
least against one who failed to render an inventory, and if not that an order backed by 
excommunication.) To see another step as demandable is to imagine a figment. Winch 
replies in effect that he is still unconvinced that any intention to destroy existing 
ecclesiastical powers, save for those it clearly limits or directs, can be read into the 
statute: “If the Ordinary had such authority before at common law, it may remain at this 
day.” (A note of tentativeness still clings to Winch. “It may remain [ceo poyt remayne]” 
perhaps has the force “it is possible but not certain.”) 
            A briefly reported Common Pleas case from the same term as Oldfeilde, Sparrow 
v.Norfolk, accords. The situation was different from that presented in any previous case. 
B was appointed A’s administrator. B died, making C his executor. D, who is not 
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identified with respect to his interest in A’s estate, sued C for an accounting. A 
Prohibition was granted. The reporter appends a quaere. This decision is in line with 
Oldfeilde in the sense that if an administrator’s executor is not accountable in connection 
with the estate in the late administrator’s hands, neither presumably would the 
administrator himself have been. In other words, the straightforward reading of the 
unexplained decision is that the executor takes over such of his testator’s legal duties as 
do not die with  him; if B were accountable as A’s  administrator, so would his executor 
be; therefore the court’s holding implies that B was not accountable. I can see no 
argument that C should not be accountable even though B was. The better argument 
would go the other way: An administrator should not be compelled to account either 
because he has been appointed by mandate of 21 Hen. VIII or, where the statute leaves 
discretion, because trust has been reposed in him. Either way, he is meant to enjoy the 
residual estate in so far as he wants to and his conscience permits. The administrator’s 
executor, on the other hand, may well be a stranger to the intestate and his kin. He is 
neither elected by the statute nor chosen by the ecclesiastical court. The ultimate 
adjustment of rights in such a case may be tricky. Should C, in so far as he turns out to be 
B’s residuary legatee, enjoy the residue of A’s estate because B might have?  Or should C 
be compelled to distribute to A’s kin because B might, as a kinsman and trusted person, 
have distributed voluntarily? However such questions should be answered, their very 
trickiness and dependence on further circumstances (Is C in fact A’s younger son, B’s 
brother, A’s and B’s only close surviving relative?) lends a certain color to 
accountability. Let the ecclesiastical court, one might say, at least find out how a 
potentially complicated, and possibly uncomplicated, situation stands. I should imagine 
that these considerations explain the reporter’s quaere. The court’s decision, however, 
amounts to rejection of the argument. 
            Another Common Pleas report, Brian v. Goddard7, probably comes from a year 
after Oldfeilde and Sparrow. The case is unfortunately not stated. What the report gives 
are statements by Hutton, Warburton, and Hobart on several points touching 21 Hen. 
VIII. Hutton says straightforwardly that ecclesiastical courts may not revoke 
administration granted “to a wife or son, etc., according to 21 Hen. VIII.”  Quaere 
whether discretionary grants to more remote kin are revocable.  Hutton then adds “nor 
may [ecclesiastical courts] do any other thing except [require/cite—?] the administrator 
to render account. (A word seems to be missing—“…ne faire ascun auter chose forsque 
ladministrator pur render account.”) Contrary to his position above, Hutton here seems 
to uphold bare accountability, while expressly detaching it from liability to revocation. 
Possibly, were the facts of Brian known, his statement could be explained as tentative 
and incidental—as it were, “The ecclesiastical court may certainly not revoke, which is 
the point in question now; it may not do anything beyond granting administration and 
receiving an inventory, unless perhaps it may demand an accounting.” The confusion of 

                                                 
7 Harl, 5149, f. 291. Slight uncertainty about the date is owing to confusion in the MS. 
Several pages are headed P. 16 Jac., but mixed in with others headed P. 17. I believe “17” 
is right, “16” a scribal error, which is corrected by writing in a “7” over the “6” on some 
of the pages in question.The case, comes where P. 17 ought to be in the volume. There is 
only a remote possibility that some cases which ought to have been placed in P. 16 got 
left out and inserted later with P. 17 cases. 
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dating is such that Brian could have been decided before Oldfeilde and Sparrow, where 
accounting had to be faced head-on. 
            Warburton says that a widow may refuse administration upon first being 
appointed or offered appointment, and that she may also renounce it after having taken it 
on and having begun to manage the estate. Quaere as to the status of this remark. Does it 
state the ecclesiastical law? Does it state an implied proviso of 21 Hen. VIII or other 
common law standard enforceable on ecclesiastical courts, were they to take the position 
that such refusal is impermissible? A question on the statute could conceivably arise 
concerning the right to refuse administration, especially refusing to continue serving after 
starting to. Does the ecclesiastical court exhaust its authority when it has set up an 
administrator and received an inventory so that it has no authority left to appoint a new 
administrator even if the old one purports to resign? The sensible answer is of course 
“No”. So to admit, however, concedes a scintilla of continuing interest in the estate, and a 
scintilla can be fanned into a flame. It is to concede that granting administration is not a 
total divestiture of interest, like an unconditional alienation in fee, and if it is not, need 
the ecclesiastical court’s remaining interest be confined to power to re-grant in case of 
resignation? Warburton also says that when a married woman is sued as executrix “or 
etc.” (read “or administratrix”) “she is a single woman by the civil law.” This remark is 
labeled as a statement of the ecclesiastical law. “So what?” is immediately unanswerable, 
but see below for the possibility that it bears on a husband’s power to renounce 
administration held by his wife prior to their marriage. 
            Hobart begins by agreeing with Warburton’s last point. He then says that 
administration granted durante minore aetate is “not in” 21 Hen. VIII, with which the 
rest of the judges agreed. This is unlikely to mean that a guardian-administrator cannot be 
appointed to serve for a clear or exclusive eligible who is a minor—normally a child or 
children of the intestate. It more probably means that the statute imposes no eligibility 
requirements on the choice of such a temporary administrator and does not bar revoking 
his authority or compelling him to account. This interpretation seems confirmed by 
Hobart’s ensuing words: “But when it is to the proper person, then it is in the statute.” I 
should take “the proper person” to be the one who may or must be appointed under the 
statute, as opposed to the special case of a guardian-administrator, choosing and 
supervising whom is up to the ecclesiastical court, to be handled as ecclesiastical law and 
the court’s discretion indicate. (Quaere whether the statute could be said to require 
appointing a guardian-administrator when the next of kin are all infants. Is the 
ecclesiastical court free to appoint no administrator until one of the children comes of age 
and then to appoint him? To appoint the children despite their infancy, leaving it to the 
common law to rule on whether a guardian or next friend may sue for debts and answer 
to creditors? If the next of kin are all infants, the ecclesiastical court must presumably 
respect their statutory entitlement one way or the other—i.e., may not pass over closer 
infants and commit administration to the nearest adult kinsman.) 
            Hobart then says that if the ecclesiastical court does not commit administration in 
accord with the statutory rules there are two and only two remedies: ecclesiastical appeal 
and action of Debt for the penalty given in the statute. This is presumably to exclude 
Prohibitions as a means of enforcing the eligibility requirements, although they were not 
excluded as means to enforce the statute’s implied ban on accounting, revocation, and 
distribution. A statutory penalty’s being attached to an act is arguably a good reason why 



60  

that act should not be prevented by Prohibition, but in other contexts that argument was 
not always persuasive. The present context militates in Hobart’s favor, however. 
Retrospective Prohibitions—prohibiting something after it has already been done—were 
workable enough when their effect was to prevent the ecclesiastical court from executing 
its decision. But such Prohibitions would be troublesome if employed after an improper 
grant of administration, because the only way to obey the Prohibition would be to cancel 
the grant and make a new one. That would raise the question whether any power to 
revoke survived 21 Hen. VIII. (It would be difficult in practice to get Prohibitions soon 
enough to prevent improper grants.) A further application of Hobart’s opinion would be 
in common law litigation: If administration is granted to X improperly, and if X purports 
to act as administrator by suing for money owed to the estate, the adverse party may not 
object that X was ineligible under the statute—for the penalty and ecclesiastical appeal 
are the sole legal responses to the ecclesiastical court’s error. 
            Hobart’s remarks on remedies by implication support the general “exhaustible 
authority” model of the ecclesiastical court’s power after 21 Hen. VIII: Once the court 
has made X administrator, rightly or wrongly, it has used up all its authority and has 
nothing more to do with the estate, subject only to the feature of ecclesiastical law that 
the act of a lower court may be appealed. The ecclesiastical court cannot regain or 
reassert a concern for the estate, nor may it be told by the common law guardians of the 
statutes to resume such a concern. If it has erred, once ecclesiastical appeals are 
exhausted, it has committed an irreversible act. A penalty can be recovered if someone 
will sue for it. Otherwise, since there is neither turning back nor possibility of re-
intervention, an erroneous use of the statutory authority is as good as a correct one. 
            At the end of his remarks, however, Hobart, in accord with Warburton, backs off 
from the extreme position that the ecclesiastical system’s authority is to do but a single 
act and die. For the Chief Justice says: “There is a great difference when the Court 
Christian would repeal the administration and when the administrator comes to them and 
would not [ne voet] continue administrator, in which case they may [ils poyent] accept his 
refusal, but that is their affair [mes ceo est lour chose].” The meaning seems clear:  
Administration may not be revoked, but if an administrator accepts a grant and later seeks 
to resign, the ecclesiastical court is free to accept his resignation and appoint someone 
else. Its authority is not so far exhausted as to prevent that.  There is no duty to accept 
such resignation, however. Whether to do so depends on ecclesiastical law, if not on the 
court’s mere discretion. The statute has nothing to say about it. The effect of declining to 
accept the resignation would be to leave things as they were—the administrator liable to 
be sued by creditors, despite his unwillingness to serve, and able to sue for debts if he 
chooses to. By the theory that says administrators are meant to profit from the estate, 
failure to take advantage of the opportunity to profit by pursuing debtors is solely the 
administrator’s affair. There is accordingly nothing wrong with the result from the point 
of view of common law interests if resignation is not accepted.  Creditors will not lose by 
the administrator’s unwillingness to collect debts if they can demand a common law 
accounting and recover out of the administrator’s pocket in so far as he has failed to 
realize the estate’s potential. Consequently, there would be no great “temporal” harm in 
holding that the ecclesiastical court is absolutely divested of authority after the original 
grant, so that even a second grant after resignation is barred.  The judges quite rightly saw 
no sense in that. 
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            After these remarks by the three judges, the report adds a further exchange 
between Hutton and Warburton. Hutton says: “If a woman takes administration and then 
takes a husband, she may not renounce administration.” Warburton replies: “That belongs 
to them and not to this court.” Warburton’s point is clear: It is for the ecclesiastical court 
to decide whether or not to receive proffered resignations of administration; they may, 
but need not, as Hobart said. The case of a single or widowed woman who takes 
administration, then marries and seeks to resign, is no different from any other 
resignation case. It is harder to tell what Hutton is getting at. Perhaps his meaning is that 
the woman’s husband may not renounce administration in her name, or that she is not 
automatically entitled to renounce when she loses her former legal identity as a feme sole, 
owing to the principle stated earlier by Warburton—that by civil law a feme covert  
executrix or administratrix is treated as if she were single. Otherwise, the point would 
have to be that the woman’s resignation may not be accepted when she acts on her own 
initiative, without her husband’s concurrence.  (In typical practical effect: Administrator 
Alice, John’s widow, may not decide that her new husband is well-enough off, and that 
she would prefer to see John’s estate go to his blood-relatives, possibly her own 
children.) The reason for such a rule would in a sense be extraneous to the statute. 
Whatever the ecclesiastical law on married women’s legal capacity, the common law is 
that they may not act as independent agents; ecclesiastical courts may not contravene this 
common law standard and defeat expectations founded on it (the new husband’s). It 
would be possible to argue, however, that partly in order to avoid just this—acceptance of 
a married woman’s resignation, necessitating common law intervention to frustrate the 
ecclesiastical court’s perfectly correct behavior by its own standards—the statute enacted 
absolute exhaustion of authority by the original grant.  It would follow, contrary to 
Hobart and Warburton, that ecclesiastical courts are not free to re-grant upon any 
administrator’s purported resignation. 
            A Common Pleas report from 16208 gives no new case but merely lists some 
precedents of Prohibitions granted to prevent ecclesiastical courts from compelling 
administrators to distribute. The report is evidence for what contemporary cases attest—
that the powers of ecclesiastical courts in intestacy cases were an agitated and unsettled 
question. Someone was motivated to look for proof that the common law courts had 
prohibited distribution earlier than the day before yesterday.  The citations are as good 
proof of that as pure precedents can be:  Prohibitions granted, but whether contested and 
whether reversed is uncertain. In the absence of concordant reports, they cannot be taken 
to establish what the thin stream of reports before Torke leaves open to doubt. The 
citations are: (1) Barles v. Launders, P. 34 Eliz. No information except that the 
Prohibition was “for distribution.”  (2) Goddard v. Goddard, P. 38 Eliz. “Simile.” (3) 
Hussey v. Waters, H. 9 Jac. “Prohibition for distribution after administration of goods 
and chattels and creditors. Alice, wife of the intestate.” Note that the administrator was 
presumably the widow, not a remoter kinsman appointed by freer discretion. (4) M. 10 
Jac. Jane Smith, Widow, and T.S., Administrator of H.S. sued ex officio to distribute, 
where the Ordinary had taken an obligation to stand by his order. 

                                                 
8 H. 17 Jac. C.P. Harl. 4813, f. 31. 
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            Continuing agitation of the question of ecclesiastical powers appears from by-play 
in a report of 1621.9 The principal matter is a testamentary question unrelated to 21 Hen. 
VIII. By way of making the general point that Prohibition lies when a spiritual sentence 
“crosseth” the common law, Chief Justice Hobart cites an otherwise unreported Barrow’s 
Case, where he and the rest of the court held that a distribution may not be compelled to 
children of the intestate.  By the “very intention” of 21 Hen. VIII, it was held, the residual 
estate is meant to remain to the administrator. (We are not told who was competing with 
the intestate’s children—probably his widow, possibly her new husband.) From the Bar, 
Henden said to Hobart that he could show a precedent of “that.” He appears to be 
disagreeing with Hobart, so I suppose he means a precedent that would cut against 
Hobart’s conclusion in Barrow.  Precedents of distribution orders if not contested would 
signify little; it is not clear, but possible, that Henden had something stronger in mind. 
The judges in any event expressed a desire to see what he could offer. 
            The first Caroline case on 21 Hen. VIII10 is the last one in which Hobart 
participated. As we have seen, practically all the significant decisions on this statute up to 
1625 came from his Common Pleas. His final case is something of a tribute to his court’s 
expertise, because it arose by reference from the ecclesiastical court. Serjeant Henden 
moved the Common Pleas for an advisory opinion, certifying that he did so by the desire 
of Sir Henry Martin, Judge of the Prerogative Court of Canterbury. Instead of acting in a 
problematic situation and leaving it to the losing party to appeal, bring a penalty suit, or 
seek a Prohibition—the last awkwardly, because a Prohibition to the Prerogative Court 
would be retrospective—Martin agreed to wait on the Common Pleas’ direction. Henden 
proceeded to argue one side of the doubtful point, and Serjeant Ashley argued the other. 
Adversary debate was clearly pre-arranged to avoid later litigation. 
            The issue was whether administration may be granted to aliens when, save for 
their alien status, they are qualified or best-qualified by the standards of 21 Hen. VIII. 
The reporter in stating the case (probably following Henden’s statement) is careful not to 
assert that the aliens were more eligible than any non-alien. At any rate, they came 
forward seeking administration as kinsmen and presumably could have been appointed in 
the absence of superior claimants if they had been natives.  They are described as “the 
next of kin or rather [ou potius] [persons] who pretend kindred to him [the intestate].” 
The aliens were subjects of a friendly prince (unspecified), not enemies. 
            Henden argued that aliens could not be made administrators. In one way, this was 
an uphill contention, because, as Henden conceded, there was no bar to alien executors.  
As we have seen, the policy of the law was arguably to put administrators as nearly as 
possible in the position an executor would occupy if the intestate had made a will. 
Nevertheless, Henden advanced three arguments. One is the predictable argument from 
public policy or the general welfare.  Aliens are “but adventives here, and go again as 
speedily as birds in the air.” Such transitory creatures should not be allowed to carry 
away the substance of the realm. (Although Henden does not state it, there is a reasonable 
distinction between executors and administrators in these mercantilist and xenophobic 
terms.  Executor-residuary legatees have a shot at the estate after debts and legacies. 
Administrators in the ordinary case, as 21 Hen. VIII was applied, were free to keep the 

                                                 
9 P. 19 Jac. C.P. Winch, 11. 
10 P. 1 Car. C.P. Harg. 30, f. 208b. 
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estate after debts. Ceteris paribus, an alien administrator would have a better chance to 
carry off more of England’s substance than an alien executor. Ecclesiastical power to 
order distribution would correct the evil and render alien administrators less harmful than 
alien executors, assuming the power to be broad and discretionary. Wealth liable to be 
exported could be taxed in favor of English charities if the decedent left no English 
relatives.) 
            Secondly, Henden argued that the ecclesiastical court may not appoint two 
administrators or groups of administrators, one for chattels real and the other for chattels 
personal. Granting the premise, aliens may not be made administrators at all, because 
aliens may not take real estate, including chattels real. (Presumably, though this is not 
articulated, it would be too awkward to let the choice of administrators depend on 
whether the estate actually contained any chattels real. If a testator names an alien 
executor, is administration to be granted to someone else—an English subject—quoad 
chattels real only?  In that case, would both the executor and the administrator be suable 
by creditors, the liability of each being limited to the value of the part of the estate under 
his control? For a final quaere: Is it true that an alien may not take chattels real and 
protect them by actions of Trespass and Ejectment? That is hard law, for it means that a 
resident alien cannot rent a house or shop save as a tenant at will. There is of course no 
doubt of aliens’ incapacity to take and defend freeholds.) 
            Finally, Henden claims authority for the proposition that “nearest of blood” in 31 
Edw. III, and hence the equivalent expressions in 21 Hen. VIII, should be construed to 
mean “nearest of blood not attainted of treason or felony or subject to other legal 
disability.” Alienage, Henden maintains, is a legal disability within this construction, 
owing to aliens’ incapacity to hold real property. It is a relevant disability because, as the 
second argument says, the incapacity can sometimes prevent an administrator from acting 
as one and enjoying the residue of the estate, and if it is true that there cannot be separate 
administrators for real and personal chattels, the disability must sometimes absolutely bar 
an alien’s appointment for any purpose. (The contrary seems arguable enough: “Nearest 
kin” means “next-to-nearest” when the literally closest are persons in high bad odor with 
the law—convicted traitors and felons, whose own property, including anything that 
would be left to them out of the intestate’s estate, is forfeit. If the construction is 
extendable to “other disabilities”, should it not be to comparable ones—outlawry and 
excommunication perhaps? Are aliens, who suffer from only one disability and otherwise 
enjoy the full protection of the law in their persons and property, in the same case?) 
            Interestingly, Serjeant Ashley does not attempt to answer Henden on the merits of 
aliens’ eligibility, except by asserting that since an alien can be an executor he can be an 
administrator as well. Having so asserted, Ashley turns to a higher plane: The question 
belongs to the ecclesiastical court. It is up to it to decide whether there is any objection to 
an alien administrator. If it decides there is none and appoints one, the common law 
courts have no basis for interference, assuming the alien appointee is not ineligible, 
relative to someone else, by the express standards of 21 Hen. VIII, and even then title to 
interfere by Prohibition can be questioned.  The statute mandates the next of kin, subject 
to discretionary scope in some situations; it says nothing about eligibility in any other 
terms. In taking this line, Ashley is not undercutting the project of taking an advisory 
opinion. His position is probably what Sir Henry Martin would like to see upheld. The 
purpose of the advisory opinion would be served if the Common Pleas were to renounce 
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its competence to decide (even if it expressed a purely advisory view against aliens—a 
mere warning against the danger of appointing them, the public disutility, the possibility 
of complications arising from chattels real, the likelihood of someone’s trying to appeal 
within the ecclesiastical system.) Martin could go ahead and use his judgment without 
fear of future trouble from the Common Pleas. Ashley’s position does not lack force. The 
statute is silent on eligibility apart from familial propinquity, and unless the statute sets 
standards for the common law courts to enforce, it is hard to see what title they would 
have to concern themselves. In support of his point, Ashley cites a King’s Bench case 
from the same term as the present discussion in which he himself was unsuccessful 
counsel: He tried to prevent an ecclesiastical court from granting administration to a 
bastard, but was turned down by the King’s Bench on the ground that the appointment of 
administrators is an ecclesiastical matter. 
            Ashley’s argument and citation prompted a testy reply by Hobart. The Chief 
Justice “dislikes that doctrine. It is true that the granting of administration belongs to the 
ecclesiastical judge. But yet he is guided by statute law as to whom he may grant it to. 
And if he does not grant it to such person as the statute appoints, we may prohibit…But 
he commends the judge of the prerogative court for taking their direction, so that both 
laws may accord in the granting of this administration.” Hobart’s remarks conclude the 
report except for the information that the court wanted to advise further. There is no 
discussion by the judges on the merits of aliens’ eligibility. 
            The exchange between Ashley and Hobart is noteworthy in several respects. In 
the first place, it puts Hobart squarely behind the proposition that Prohibition lies to 
enforce the eligibility requirements of 21 Hen. VIII., contrary to his apparent position in 
Brian v. Goddard. Ashley did not, however, dispute the prohibitability of ecclesiastical 
courts that misapply the eligibility rules. Hobart may have missed Ashley’s point, for it is 
surely not that Prohibition is inappropriate if the ecclesiastical court by-passes a widow 
and son in favor of a third cousin. The point is that there is no basis, even so, for 
prohibiting if the ecclesiastical court appoints an alien whose eligibility is otherwise 
clear. But the point is answerable, and perhaps Hobart should be credited with embracing 
a relevant answer. 
            Henden had shown the way: The statute requires appointing next of kin.  “Next of 
kin” means “Nearest relative not subject to legal disability.” That it so means is a 
statutory construction solely within common law competence. To enforce that meaning 
on the ecclesiastical court is no different from enforcing a much more obvious or literal 
meaning, as by insisting that administration not be granted to a third cousin in preference 
to a son. Of course to prevent a grant to an alien requires deciding that “next of kin” 
actually has the meaning that Henden proposed, and that alienage is among the legal 
disabilities contemplated by the statute. Hobart made no commitments on those 
questions. But he was entitled to dislike the doctrine that there could be no basis for 
interfering with a grant to an alien, that the statute must be construed as favoring or 
leaving intact the powers of ecclesiastical courts except in so far as literal, unmistakable 
directions are given for the use of those powers .It is a doctrine that can go against the 
main achievement of Hobart’s court in the field of intestacy: 21 Hen. VIII does not say 
that a distribution may not be ordered; it only so means by the Common Pleas’ 
construction. Ashley’s position generalized was that the statute’s silence must have the 
effect of leaving ecclesiastical courts as free as they were “at common law” to deal with 
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intestates’ estates. (It is conceivably arguable that, whereas “at common law”—before 31 
Edw. III—ecclesiastical courts were so free that no objection could be made to their 
choosing a stranger over a son, appointment of an alien would still be controllable. Might 
choosing a legal non-person, if an alien is classifiable as such, and putting a foreigner in a 
position to make off with the substance of the realm, not be considered so extremely at 
odds with the common law and public policy as to be prohibitable? Of course this 
suggestion is purely theoretical; there is no sign of it in the report.) 
            Ashley’s case of the bastard is valuable as a spark of evidence on the King’s 
Bench attitude in a field dominated by the Common Pleas. Disproportionate resort to the 
Common Pleas suggests that those hoping to prohibit ecclesiastical courts in intestacy 
cases realized that their chances were better there. The case of the bastard confirms that 
inference to the extent that a single case with peculiar characteristics can. Hobart’s 
adverse reaction to the doctrine he had just heard may include King’s Bench doctrine as 
he understood it to be and may imply that he would have decided the bastard case 
differently. That is uncertain, however; one could concede the ecclesiastical court’s 
freedom to appoint a bastard and still contest its authority to choose an alien. 
            Comparison of the bastard and the alien is tricky. We lack information about 
Ashley’s case, but it is likely to have been simple and formally parallel with the alien: 
The only really close relative of the intestate in an everyday, “natural” sense is an 
illegitimate son. The King’s Bench sees nothing in the statute to bar appointment of an 
illegitimate child in preference to remote kinsmen and nothing to require it either—
certainly there are no express words in point. Therefore the court concludes that 
Parliament left it up to the ecclesiastical judge to decide, as he presumably could before 
the statute law invaded the area of intestacy. A similar way of thinking is possible in the 
alien’s case. Are there grounds for distinguishing? 
            It seems to me that distinctions cutting in both directions can be drawn. Surely 
there are stronger policy considerations against alien administrators. A bastard English 
subject does not threaten to export the substance of the realm nor to turn into an enemy 
fifth columnist when the winds of international politics shift. The only public interest to 
be served by disqualifying bastards is the discouragement of incontinence, and that is a 
sector of the public interest for which the Church is primarily responsible. Secondly, an 
alien’s legal personality is more qualified than a bastard’s. A bastard lacks capacity to 
inherit real property of which his ancestors were seised, but in most other respects he is 
like anyone else. He is fully competent to take property of all sorts by purchase, unlike an 
alien. Moreover, in typical circumstances a bastard is more likely than an alien to fall 
within the protective purpose of 21 Hen. VIII. The statute favors flesh and blood—
widows, children, those whom the intestate would probably have favored if he had made 
a will. It is likely enough that a man will leave only an illegitimate child and relatively 
remote kinsmen, in which event the child will have been the more probable object of the 
intestate’s personal concern.  It would perhaps be hard to say that the ecclesiastical court 
must choose the bastard in that situation, whatever the traditions of ecclesiastical law and 
the considerations of public policy in the Church’s special keeping, but it is still harder to 
say it may not. By contrast, an Englishman is unlikely to have an alien child or widow. 
(Whether that is even a possibility in the case of a legitimate child may make a question. 
It depends on whether children born abroad to English parents, an English father, or one 
English parent, are natural born subjects of the King. So far as I know, a foreign woman 
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was not naturalized by marrying an Englishman. Bastards born abroad of English or part-
English parentage would surely be aliens; their incapacity to be heirs of property rested 
on the maxim that they have no legal—only biological—ancestors; it is necessarily 
implied that they cannot derive nationality or “allegiance” from parents.) A case 
involving an alien candidate for administrator will probably be a contest between 
comparatively remote kinsmen, for whose rights relative to each other the statute is less 
solicitous than for the claims of the really close. For these reasons, one might concede the 
correctness of the King’s Bench precedent and still maintain that Prohibition should lie to 
prevent appointment of an alien. 
            Per contra, it can be urged that while 21 Hen. VIII has no apparent anti-alien 
intention it cannot be understood as permitting the appointment of bastards. Without 
moralizing about incontinence, one may wonder whether a statute that talks about 
kinsmen does not have the sense “legitimate kinsmen” in mind. It may be plausible to 
suppose that the spirit of the statute favors a bastard over a distant cousin, but if 
legitimacy is taken not to matter at all, problems arise and improbabilities seem implied. 
If, let us say, the choice is between my two biological nephews, is it likely that a mistake 
of my brother’s youth is supposed to have as good a claim on my personal estate as the 
legitimate son of my brother, who happens to be my common law heir?  More abstractly, 
there is an argument that in case of ambiguity statutes should be taken to use words in an 
“artificial” legal sense rather than their “natural” sense. The application to 21 Hen. VIII is 
that words equivalent to “kin” should be taken the former way—to mean in effect 
“persons capable of inheriting land at common law.” This is a more restricted class than 
biological kin, not only in that a bastard cannot take as heir from his (biologically) linear 
kin, but also in that no (biological) collateral, though legitimate himself, can inherit from 
a bastard. The point is not entirely unconvincing, however.  Given a strange world where 
it was correct to say “In contemplation of law a bastard has no collateral relatives”, one is 
obliged at least to ask whether the legislature would have spoken of “relatives” in a sense 
that is inconsistent with the maxim. Parliament was still thought of as legislating largely 
within the interstices of the common law. That is a basis of sorts for presuming that it 
talks the peculiar language of the common law. There is perhaps somewhat more reason 
to read for “kin” “kin as the common law understands it for property-law purposes” than 
to read “kin subject to no legal disability, even of the limited sort aliens are subject to.” 
Thinking along these lines, one might conclude that if the King’s Bench was right in 
permitting the ecclesiastical court to appoint a bastard if it chose to, a fortiori it should be 
free to appoint an alien; if the King’s Bench should have prohibited appointment of the 
bastard, it does not follow that appointment of an alien should be blocked. 
            No judge besides Hobart speaks in the advisory opinion case. The court did not 
announce an opinion on the question before it, but adjourned for further advisement. 
There is no report of a resolution later. 
            After Chief Justice Hobart’s death, the King’s Bench had a larger share of 
intestacy cases than before, and some major debates took place in that court. Let us, 
however, follow out the post-Hobart Common Pleas decisions before turning to the 
King’s Bench. In Fotherley v. Fotherley, 11 the first case from the Common Pleas under 
Sir Thomas Richardson’s Chief Justiceship, the ecclesiastical courts’ lack of power to 

                                                 
11 H. 2 Car. C.P. Harl 5148, f.114; Croke Car..62, sub nom. Fotherby’s Case. 
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compel distribution was upheld in the face of “strong” argument contra (as Croke’s 
report calls it.) The exact circumstances, which might be considered to affect the equities 
though they should probably not be allowed to, are given in the MS. Report: Nicholas 
had a copyhold worth £40 per annum.  Before his death he surrendered the copyhold to 
the use of Anne his wife for her life. Nicholas died intestate leaving £200 worth of goods 
(i.e., personal property apart from the copyhold.) By Nicholas’s death the reversion of the 
copyhold descended to his sister Mary. (I.e., Nicholas and Anne had no children; 
Nicholas’s heir under the law of the manor governing copyhold—properly speaking, but 
she was no doubt his common law heir as well, or simply his nearest blood-relative—was 
his sister.) Administration of the personal estate was granted to Anne. Mary sued to 
compel distribution, and the ecclesiastical court acceded to the extent of ordering Anne to 
pay her £20. Anne sought a Prohibition. 
            Anne’s contention was the straightforward one, supported by earlier cases:  21 
Hen. VIII simply deprives the Ordinary of power to compel a distribution. Mary’s 
contention, so far as the reports bring out the arguments of counsel, was the contrary of 
that, plus a couple of further wrinkles, at which we shall look just below. The precise 
circumstances may, however, have been thought to slant the equities in Mary’s favor, and 
the reporter’s spelling them out may suggest that counsel tried to make something of 
them explicitly: Here the wife was lawfully appointed sole administratrix, but it would 
have been equally lawful to appoint the sister or both. The wife was well taken care of by 
the conveyance of a life-estate in the copyhold. (A common law owner of land could not 
literally make the same provision for his wife, though he could do the same in effect by 
creating a jointure or trust. I.e., it was by virtue of the peculiarities of copyhold that 
Nicholas was able to make what amounts to a direct conveyance to his own wife, so that 
in a nominal or legalistic sense Anne was in an especially favorable position.) Distant 
relatives were not trying to make away with part of the estate, but only the one closest 
relative, whom the ecclesiastical court had left out in the cold. All she got, if £200 
represents the net estate, is 10%; all the wife lost was that small portion of the fairly 
generous increment which the personal estate would add to her already generous life 
income (annually, £200 divided by her life-expectancy, plus interest on the unexpended 
part, I would suppose.) One can imagine Mary’s difficult situation, though whether it was 
really difficult of course depends on other variables: she had an uncertain possibility of a 
livelihood from the land but nothing in the meantime, and she asked for a modest £20 to 
tide her over a few precarious years. In short, if ever ecclesiastical power to compel 
distribution would have a useful purpose it is in this sort of case. 
            Croke’s report tells us that Serjeants Henden and Finch argued against 
Prohibition. All that report says about their position is that they argued from the “usual 
course”—i.e., that ecclesiastical courts made a practice of ordering distribution. The MS. 
report gives only the speech of Finch, specifying several points.  His basic claim was of 
course that statutory intervention in the field of intestacy did not take away the 
Ordinary’s power to compel distribution. Despite a good deal of water over the dam, one 
may say, this position died hard; it deserved to, in that 31 Edw. III and 21 Hen.VIII 
certainly do not, yet could if they would, destroy such pre-existing power in terms. 
However, Finch’s remaining arguments suggest that his hopes for a fundamental victory 
were no brighter than they should have been. He cites an unnamed Prohibition case from 
Lord Hobart’s time in which, after hearing debate, the court advised an administrator to 
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submit to distribution.  It sounds as if Finch well knew that there was authority from 
Hobart’s time against him; he found an instance in which the judges would probably have 
been constrained to prohibit, but for some circumstantial reason preferred not to and put 
off action in the hope that the administrator could be dissuaded from inequitable 
insistence on his legal rights.  From such an instance he hoped to show that the court’s 
commitment to “No distribution” was less than absolute—that it might be committed to 
preventing ecclesiastical judges from directing the final distribution of estates ad libitum, 
but reserved a discretion to permit distribution when the case for a particular form of it 
was especially strong.  
            Finch’s second point is more explicitly in the same spirit. He does not go over all 
the circumstances of the instant case, but relies on one—“because the matter here is 
small.” I take this as admitting by still clearer implication that as judicial exposition of 
the law now stood distribution was not compellable, generally speaking. But again Finch 
hoped to salvage a certain discretion to deny Prohibition: a  “small matter”, such as the 
assignment of one £20 quasi-legacy out of a £200 estate, does not count as the sort of 
distribution that the statute bars, if it is conceded to bar distribution generally.  Perhaps 
the distinction could be best defended as a legal economy: the prohibiting power does not 
have to be used whenever an ecclesiastical court exceeds its authority in the slightest 
technical sense; a margin of discretion is inseparable from the Prohibition, lest it be used 
vexatiously and the common law courts be burdened with trivia, where there is no 
substantial deprivation of rights.  
            Finally, Finch argues that Prohibition should not be granted after ecclesiastical 
sentence. Again, his tactics show that his real hopes were centered on cracks and side-
issues. Finch’s proposal was that Anne should have sought her Prohibition, if she ought 
to have one at all, before Mary’s suit for distribution was acted on. His ground is dubious, 
for sentence was far from a categorical bar to Prohibition. It was, however, sometimes 
regarded as a basis for discretionary denial of a writ (cf. Vol. I, p. 115 ff.), and in the 
context Finch was trying to create for the present case his point is cogent.  It is perhaps 
arguable that an administrator who wants to avoid a distribution has a special duty to act 
promptly. There is after all a sense in which an administrator is invited to consider 
making a distribution of his own will. As 21 Hen. VIII was interpreted, the ecclesiastical 
court’s authority to work out a final disposition is transferred to the administrator. He 
may decide not to distribute, but if he suffers an ecclesiastical court to order a given 
distribution (albeit improperly) he has arguably acquiesced in the proposition that that 
distribution represents his own judgment of’ an equitable settlement and is estopped to 
say later that it does not. Acquiescence in a sentence of distribution can be more plausibly 
attributed to an administrator than acquiescence in ecclesiastical sentences to 
ecclesiastical defendants generally. This point would hold for a large-scale, equitably 
questionable distribution. It holds all the more for the modest and easily defensible one in 
the present case. Finch need not even argue that every administrator who wants to block a 
distribution must act before sentence, though that is a reasonable exception from the 
usual rule on the effect of sentence. It is enough for him to say that Prohibition may be 
denied in discretion when a particular administrator has weak equitable grounds for 
objecting to a distribution (which, for a small estate at any rate, might justify denial of 
Prohibition even before sentence) and compounds his folly by delaying unnecessarily. 
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            The MS. report of Fotherley v. Fotherley proceeds to give the opinions of Chief 
Justice Richardson and Justice Hutton, mentioning Justice Yelverton as concurring with 
Hutton on one point. (Croke reports only Hutton’s speech, at greater length.) Richardson 
knocks down Finch’s contentions one by one. He starts out by saying that the case is not 
new, citing Torke (sub. nom. Tucker’s Case, misdating it 12 Jac.) as a fully debated 
decision against distribution. He then says, in direct reply to Finch, that it is irrelevant 
whether ecclesiastical courts purport to distribute large or small sums—it is unlawful 
either way. Richardson makes a generalized concession to Finch’s point that Prohibition 
should be sought without undue delay, but at once takes distribution cases as a group out 
from under that principle: “…it is true that Prohibition ought to be prayed in due time, 
but that is in cases that concern interests and rights which depend long and then are 
settled. There the court will not grant Prohibition. But here you come to the Ordinary and 
pray distribution and it is granted presently, and therefore a Prohibition cannot be 
[obtained] sooner.” In other words, administrators are not under a special duty to act 
promptly to block distribution efforts; on the contrary, suits for distribution are typically 
disposed of so quickly that administrators cannot be fairly expected to anticipate 
sentence. 
            Richardson next says a word about what he takes to be the main practical 
argument in favor of ecclesiastical power to compel distribution: it is said to be 
“inconvenient that the wife should have all the estate and the issues nothing.” This 
Richardson denies: “But that is not inconvenient, for it will make the parents more 
solicitous to provide for their issues.” What sort of reason that is less than evident.  Men 
will be less likely to neglect providing for their children by will or inter vivos gift if they 
know there is an appreciable risk of their widows taking all should they die intestate?  
Maybe so. 
            Finally, Richarson speaks to the major point of the statutes’ effect on the powers 
of ecclesiastical courts. He says that before 31 Edw. III distribution was unquestionably 
compellable, thereby implying that the earlier statute, rather than 21 Hen. VIII, altered 
the law.  (That seems to me a defensible position, in a somewhat left-handed way. 31 
Edw. III lays down much less definite rules than 21 Hen. VIII, but it lays down a rule; 21 
Hen. VIII no more expressly bars distribution than 31 Edw. III; if the effect of any statute 
requiring appointment of administrators and indicating who shall be appointed is to 
remove the ecclesiastical court’s power to control the final disposition, the older statute 
will do as well as the newer.) Richardson then adds that between 31 Edw. III and 21 Hen. 
VIII the ecclesiastical court could repeal administration without cause; since 21 Hen. 
VIII, repeal must be for cause (no indication of what counts as cause.) This dictum 
confirms that the power to distribute, in Richardson’s view, was destroyed by 31 Edw. III 
(whether or not contemporaries would have realized that); 21 Hen. VIII cut back 
ecclesiastical powers still further by banning arbitrary revocation. 
            Justice Hutton, as reported by the MS., says that Prohibition is undoubtedly 
grantable, that the statute has “made an interest in the wife”, and that “it is intended that 
the wife will make distribution to their issues.”(I.e. the law is not against the distribution 
of estates, but presumes that the administrator is trustworthy to make such a distribution 
when it is appropriate.) Hutton then adds, with Yelverton’s concurrence, that Mary’s 
claim to a share of the personal estate in this case was particularly weak owing to her 
reversion in the intestate’s copyhold. His reason is a technical analogy: In localities 
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where relatives had a customary, temporal right to part of a dead man’s goods, a relative 
on whom a reversion in the deceased’s land descended was barred from claiming such 
share. The point can be made less technically, as the countervailing side of the equitable 
case in Mary’s favor sketched above: Someone who inherits a valuable interest in land 
from an intestate has even less business claiming distribution than a close relative 
absolutely left out. 
            As reported by Croke, Hutton covers the ground more completely in coming to 
the same conclusion. He appears to agree with Richardson that 31 Edw. III, rather than 21 
Hen. VIII, cut off the power to distribute. Like Richardson, but a little more strongly, he 
takes 21 Hen. VIII as eliminating the further power to revoke at discretion. (The slight 
differences are: Hutton says that free revocation is unlawful especially after 21 Hen. VIII, 
as if to suggest that 31 Edw. III may already have done the job. Whereas Richardson 
admitted the present-day legality of revocation with cause, Hutton may imply that 
revocation is now illegal in all cases except to correct a violation of the statutory 
standards in the original grant of administration. He may also imply that bare 
accountability before the ecclesiastical court was eliminated at the same time as 
revocability.) On utilitarian aspects of the case, Hutton observes that power to compel 
distribution would be mischievous because an administrator might be stuck with debts 
unrevealed at the time of distribution. The most careful accounting, he says, cannot 
certainly guard against that. Finally, Hutton cites some of the authority that 
unquestionably existed on his side. (In addition to Torke, cited as Tooker v. Loan, he 
mentions two cases not independently reported: A Watts’s Case, 9 Jac., no details. A 
Clerk’s Case, 20 Jac., where an administrator prohibited an attempt to compell 
distribution even though, when administration was granted, she had entered an obligation 
to make such distribution of the residual estate as the Ordinary should appoint.) 
            The MS. report informs us that Fotherley v. Fotherley was adjourned after the 
reported discussion, but that a Prohibition was subsequently granted, in accord with all 
the judicial opinion expressed. 
            Davies’s Case (1627)12 is sparely reported: Prohibition granted to block an 
attempt to make the intestate’s widow-administratrix distribute. An anonymous case from 
the following term13 confirms the unlawfulness of compelling distribution, but with a 
touch of qualification. Initially, the puisne judges agreed on that point in the absence of 
Chief Justice Richardson. The report states their holding in such a way as to put the 
connection between power to distribute and power to revoke in a slightly different light 
than usual: Administration granted to the intestate’s wife cannot be revoked, therefore the 
initial grant exhausts the ecclesiastical court’s power, therefore that court has no power 
left to force a distribution. In this formulation, irrevocability is the premise on which the 
absence of distributing power depends. (Contrast the suggestion that power to distribute 
directly was infringed by statute before power to revoke at will and thereby influence the 
disposition of the estate indirectly.) The judges added the generality that once 
administration is duly granted the grantee has an interest of which he may not be 

                                                 
12 T. 3 Car. C.P. Harl. 1541, f.145b, sub nom. Davys; Littleton. 37, sub nom. Wife of Sir 
Robert Davies. 
13 M. 3 Car. C.P. Littleton, 54; Hetley, 48 (not specifically dated but identical almost 
verbatim with Littleton.) 
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deprived by revocation—no indication that there may be a penumbra of lawful revocation 
for cause, at least undue original grant. The judges are said to have made this firm 
holding in the face of objection that Prohibitions in such cases had not been granted until 
recent times—a true enough observation if recent times include Lord Hobart’s day. As in 
Fotherley, there are hints of a counter-offensive—of lawyers emboldened, with some 
justification, to make out that recent intestacy law was not very well-founded and to 
reverse the current. 
            Two dicta are also reported. I am not sure what one of them means: Per Justice 
Yelverton, administration may not be granted until a division is made. (Over-hasty grants 
of administration are unlawful? And controllable?  The immediate family of an intestate 
should be given a chance to split up his visible goods by voluntary agreement before an 
interest in everything is conferred on someone by a grant of administration? If such a 
chance is given, there is no need for revocation and distribution? I am not sure.) The 
other dictum, by Justices Croke and Harvey, contributes a point not previously embraced:  
An Action on the Case will lie against the ecclesiastical judge if he does not grant 
administration where he ought—i.e., presumably to those eligible by the statute. This 
would seem to mean that eligible persons may sue the Ordinary for actual damages—
presumably the whole net value of the estate, at least when only one person is eligible. 
(What the damage to any one of six eligible equally persons excluded by a mis-
appointment would be makes a question.)  Availability of an Action on the Case means 
that the party grieved is not confined to the set penalty provided by 21 Hen. VIII—£10, 
obviously less than the actual loss that an excluded eligible person might, or solely 
eligible person would, sustain by failure to obtain administration of any considerable 
estate. There is no telling whether Croke and Harvey meant this observation to have a 
bearing on the matters immediately at hand. (It might go with a very strict rule on 
revocability: Even an egregiously improper grant may not be revoked, because anyone 
wronged by the same is adequately protected by his action for damages. Administration 
“duly granted”, and hence irrevocable, means only “granted in a formally sufficient 
manner by the standards of ecclesiastical law”, not “granted to a statutorily eligible 
person.”) 
            This case was reargued later, in Richardson’s presence, Finch contending against 
Prohibition, as he had in Fotherley. He cited a Davies’s Case on his side, which, 
however, is clearly not the Davies’s Case just above. (It is more likely to be identical with 
the nameless case from Hobart’s time which he had relied on in Fotherley.)  For 
Richardson quickly intervenes to concede and distinguish the Davies’s Case now in 
question: There was such a case, where Prohibition to block distribution was denied. 
However, that was a case “of extremity.” It was a case of a widow-administratrix who 
drove the intestate’s son, and apparently her own, from her house and allowed him no 
maintenance, nor had the son been provided for in any way by his father (by inter vivos 
gift presumably.) Although he does not say so, Richardson clearly saw no comparable 
“extremity” in the present case and had no intention to depart from the general rule that 
distribution is not compellable. He did, however, have the courage of his concession, for 
he proceeds to articulate the appropriate generalization: ultimately, it lies in the court’s 
discretion whether or not to prohibit in distribution cases. (In Fotherley, Richardson 
seems rather to resist yielding to this view, but he may not then have been confronted 
with a case he remembered that seemed to require it. On the other hand, he may have 
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modified his opinion towards the indulgent view of ecclesiastical powers that generally 
characterized him and sometimes divided him from his colleagues. He may have 
preferred the view that authority to order distribution was not absolutely wrested from 
ecclesiastical courts by the statutes, but only directed. I.e., the statutes in effect require 
that the traditional ecclesiastical power be used only to prevent extreme inequity. To base 
such a position on the statutes, it seems to me, is harder than to attribute either of the 
more radical effects to them: that they leave the power to distribute intact because they do 
not mention it, or that by intendment and implication they destroy it utterly. One would 
perhaps be better advised to argue that every Prohibition, of whatever kind, is ultimately 
discretionary, that the courts are never obliged to close their eyes and prohibit, whatever 
the practical effects and the equities. Possibly that is what Richardson meant.) Justices 
Croke and Harvey did not like what they heard from the Chief Justice. They declined to 
make an issue of it publicly, but “said secretly between themselves that it was not in the 
discretion of the court.” Croke and Harvey would presumably have held that Finch’s 
Davies was simply wrong.      
            In Lady Button’s Case,14 close in date to those above, Richardson’s view that 
Prohibition is discretionary in distribution cases comes out again. Of the facts we are only 
told that sisters of the intestate sued the widow-administratrix for distribution and that 
Prohibition was sought after sentence ordering the same. The report says that various 
causes for Prohibition were alleged, but that Richardson insisted that 21 Hen. VIII was 
the only relevant basis. He then went on, however, to say “upon the statute” that “upon 
conference with the Judges, he conceived that it was in the discretion of the Court to 
grant a Prohibition in such cases or not.” Perhaps Richardson had conferred with the 
King’s Bench judges, for two of his Common Pleas colleagues at once expressed their 
disagreement. Hutton made the basic points—Prohibition must be granted; an 
administrator is in the same position as an executor, though anciently both were liable to 
have a distribution forced upon them; in appointing administrators the ecclesiastical court 
executes its authority and has no more left—with the additional observation that sisters 
do not have even a colorable claim to distribution, no more than cousins. The thought 
behind the latter point is that children do have at least a colorable claim—though Hutton 
believes not a valid one—as against a widow-administratrix. His stated reason for the 
distinction is that c. 18 of Magna Carta requires that children have a share of their 
father’s goods but says nothing about brothers and sisters. He would seem to be 
suggesting that a respectable argument might be made to the effect that it is rather strong 
medicine to hold that more recent statutes repeal a clause of Magna Carta, yet one must 
so hold to reach the conclusion that under those statutes distribution is never compellable. 
Hutton is clearly ready to swallow the strong medicine. He would presumably say that 
Magna Carta was addressed to a situation that had now been superseded—a situation of 
uncontrolled ecclesiastical power now superseded by one sufficiently protective of 
children’s interest on the whole—and could therefore be regarded as “repealed” with 
equanimity.  His immediate point is that the “respectable argument” will only avail a 
child, not other classes of kin. Behind his sense that a colorable case for limited power to 
compell distribution could be made from Magna Carta may lie a certain unease about the 
“natural justice” of contemporary law. Ought the law to permit a widow-administratrix–a 
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wicked stepmother perhaps—to shut the intestate’s offspring out? It did so, in Hutton’s 
opinion, and Hutton had no use for Richardson’s discretionary-Prohibitions approach, but 
he may have recognized that an inadequacy in the law pushed the Chief Justice into that 
approach. The inadequacy, however, extended only to neglected children, not to the 
miscellaneous ranks of other kin. In support of his main position, Hutton cites an 
otherwise unreported Isabel Tower’s Case, where Prohibition was granted. 
            Justice Harvey spoke to the same effect as Hutton, mentioning the problem of the 
“sleeping debt” as a reason against distribution. Harvey contributes a new wrinkle by 
mentioning a Flame’s Case, in which it was said that if ecclesiastical courts cannot order 
a distribution after an estate is settled they will get to the same result by compelling 
distribution before granting administration. The argument would seem to be that 
distribution is ultimately unpreventable de facto and therefore might as well be permitted 
as a judicial act of the ecclesiastical court at the most appropriate time.  (Just what would 
compelling distribution before granting administration consist in? Perhaps the range from 
conditional grants and bonds to less formal but probably more effective techniques—
more effective because the enforceability of bonds, at any rate, is questionable. I should 
suppose that the best way to insure de facto distribution would be to put off a grant and 
indicate to the preferred candidate that he would be appointed when and if the close 
relatives had split up the liquidated property by agreement.)  To this argument, Harvey 
replies (or perhaps refers to the answer given in Flame’s Case) that “they have not any 
such power, for he ought to commit administration if it be demanded.” I.e., it is not so 
easy to effect a distribution by informal manipulation. Quaere tamen. What is the remedy 
if the Ordinary drags his feet when an eligible person demands administration? Is there 
one outside the ecclesiastical system? Anyhow, Harvey adds that “so it was” by 
unanimous opinion in one Clark’s Case. There is no telling what the form of that case and 
the significance of the decision were. 
            The final bit of information in the report of Lady Button is that Justice Yelverton 
declined to express an opinion about the Ordinary’s power to require distribution, but 
nevertheless agreed to a Prohibition. It is possible that Yelverton was attracted to 
Richardson’s approach or worried about the law’s stance and therefore unready to chime 
in with Hutton and Harvey. The Prohibition in the instant case may of course have had 
Richardson’s consent as well as Yelverton’s. The last case above indicates that 
Richardson would usually be inclined to employ his claimed discretion by granting 
Prohibitions, reserving denial for hardship situations, such as Lady Button’s sisters-in-
law may not have been in. 
            In Gray’s Case,15 Magna Carta was used by Serjeant Henden to argue for limited 
powers of distribution. The exigencies of the case were such that Henden had to claim 
precisely what Hutton in Lady Button said could not be claimed even plausibly on the 
basis of Magna Carta. For in Gray one brother of the intestate was seeking to compel 
another brother, the administrator, to distribute. In relying on Magna Carta at all, Henden 
may have realized that he was playing the last trump card held by the succession of 
litigants who tried and failed to salvage the distributing powers of ecclesiastical courts 
(by relying on tradition and the ambiguity of the more recent statutes.) In using it for the 
purposes of the present case, he had to maintain that a brother is within the same reason 
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as the widow and children whom Magna Carta protects in terms. So he maintained 
expressly, while conceding that remoter relatives could not at the present day force 
distribution. 
            The reported judicial response to Henden comes from Hutton and Harvey and 
goes predictably. The two judges do not really take on the general argument from Magna 
Carta—i.e., show why the modern law, though at odds with the policy of Magna Carta, is 
a necessary interpretation of modern statutes, which statutes do not crudely repudiate 
Magna Carta, but create a new and better system, and so render its concerns inoperative.  
Rather, the judges concentrate on the invalidity of claiming anything for a brother if a 
claim on behalf of a widow or children were plausible: A younger brother might be given 
the personal estate as administrator while a quantity of land might descend on an older 
brother. It is reasonable that the older should have a share of the personalty as well? Why 
is a brother any more in the same case as a child than a cousin in the same case as a 
brother? For the rest, amid some garbled remarks that only go to show that Hutton and 
Harvey remained firm in their anti-distribution opinion, the judges allude to the resources 
for effecting a distribution in fact when ecclesiastical courts could not effect one de jure. 
Harvey recollects an instance in which an Ordinary put off granting administration until 
he had somehow managed to get £600 from a large intestate estate committed to charity. 
The technique must have been to exact a bond, for Harvey adds, “But…in the time of Sir 
John Bennet [once judge of the Prerogative—i.e., probate—Court of Canterbury] ,  such 
an obligation was questioned, and they would not endure the trial of it.” The implication 
is that a bond obliging one, if appointed administrator, to make a certain disposition of 
the estate is invalid. Hutton suggests a possible technique, apparently the product of his 
imagination rather than his experience (for his words are “they might invent a new way”) 
–viz. to split up the administration, “As if the estate be £400 they might grant 
administration of the goods, of the value of £100 to the other [i.e., to such person as is 
deemed entitled to a distributed share].” Hutton hastens to add, and Harvey agrees, that 
such a grant would be unlawful. Thus, in still another way, there is no danger that 
abolition of ecclesiastical courts’ power to compel distribution will be nominal abolition. 
            My last Common Pleas case16 is later (1634) than the cluster above. It is 
significant because in one dimension it raises a question touched on elsewhere but not put 
directly in any previous Common Pleas case: May the Prohibition be used to prevent the 
original probate court from granting administration to an ineligible person? Or are the 
only remedies the penalty appointed by 21 Hen. VIII (plus perhaps tort liability as 
suggested above) and (if there is no objection to these latter) revocation and ecclesiastical 
appeal? The report of the 1634 case furnishes evidence that the court considered 
Prohibition for that purpose inappropriate. (in keeping with Hobart’s intimation in Brian 
v. Goddard.) That position is not, however, essential to the decision in the instant case to 
deny Prohibition, since the court did not think there was an erroneous grant to prohibit. 
Therefore the case does not count as strict authority against Prohibition to enforce the 
eligibility requirements as such. In the end, there is no strict authority to that effect, for 
we shall see that the propriety of using the Prohibition was put before the King’s Bench 
only in a complicated context, and the case in which the matter was raised was not 
decisively resolved. 
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            In the 1634 case a woman died intestate.  Her next of kin by blood sought a 
Prohibition to prevent the granting of administration to her husband. The report’s 
statement of the case suggests that administration had not yet been granted to the 
husband, but that the kinsman only feared it might be. (All the report says is, “This term 
the case was moved to have a Prohibition to the ecclesiastical court to prohibit the 
granting of a letter of administration to the husband […de prohibite le granting de un 
lettre de administration destre grant al baron]”. A remark by counsel later on, however, 
suggests that the grant to the husband had already been made. If that was the case, it does 
not change the issues, but only adds a further one, viz.: Admitting that it is unlawful to 
grant administration to the husband and that the ecclesiastical court could have been 
prohibited from ever making such a grant, will Prohibition lie after the grant has been 
made?  What would be the effect of such a “retospective” Prohibition? Would it in effect 
serve as an injunction to the probate court to repeal the grant or else be found in 
disobedience of the Prohibition? 
            The kinsman’s basic contention was obviously that a husband is ineligible under 
21 Hen. VIII. Whereas the statute strongly favors widows, the argument must go, it says 
nothing about the case of widowers and ought therefore to be taken to mean that they 
have no claim as against blood relatives.  This basic point may not, however, have been 
the kinsman’s whole argument.  The report notes that he surmised that various debts by 
bond were due to the wife, the benefit of which should go to her nearest blood-relative 
(…et surmise que divers detts per  bonds fueront due al feme quell ore esteant mort 
appertaine al prochein del kin…)  I conjecture that this second line of defense went as 
follows: Perhaps there is no objection to making the husband administrator if, so far as 
appears, there are no specialty debts due to the wife (even though 21 Hen. VIII says 
nothing about widowers.) In that case, all the husband would take—except for the 
privilege of satisfying his wife’s creditors—would be the tangible goods she brought to 
the marriage, which he would have been free to dispose of as his own during the 
coverture. But the statute cannot intend, inasmuch as it expresses no favor to widowers, 
that a husband should make off with the possibly great wealth represented by the wife’s 
bonds. If a woman who is the beneficiary of thousands of pounds’ worth of bonds marries 
and dies a few weeks later, is her widower to take all and her brother nothing, should an 
ecclesiastical court for some reason or none see fit to grant administration to the 
widower?   (I should suppose that other variables could affect the argument. Suppose, for 
example, that the bonds held by a rich lady before marriage all fall due in 1640, and that 
she dies in 1636. Is the kinsman’s case against the widower not stronger there than if all 
the bonds had fallen due, but remained uncollected, at the time of her death? In saying 
simply that the bonds were surmised to be “due” to the wife, the report does not resolve 
the ambiguity between “due” in the sense of “collectable now, the money capable of 
being recovered in an Action of Debt,” and “due” in the mere sense of “owed”.) 
            The court, on Serjeant Harvey’s motion, rejected the kinsman’s contentions and 
denied Prohibition. The judges held that a widower is just as eligible for administration as 
a widow. They thought that a widower would clearly have counted as his wife’s “next 
and most special friend” when 31 Edw. III was the only statute governing administration 
and apparently considered that a reason for holding him eligible under 21 Hen. VIII. 
They thought in effect that 21 Hen. VIII’s emphasis on the rights of widows, works in 
favor of widowers since, with the sexes reversed, the cases are indistinguishable. (As they 
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put it, “By the statute of 21 Hen. VIII it seems to be reason that [if, since] the wife will 
have the administration of her husband’s goods by like proportion [per semblable 
proporcon] the husband will have administration of his wife.’) For confirmation they 
cited what is referred to as “the appeal to the Delegates”, where it was resolved that the 
husband should be his wife’s administrator, rather than her nearest blood-relative. I have 
no way of identifying the case referred to. We are told that Justices Croke and Jones sat 
on the Delegates when it was decided, a fact cited to show that the ecclesiastical decision 
had a common law imprimatur.   
            Their presence means that the case came after 1625 (Jones was appointed to the 
King’s Bench in 1624, Croke to the Common Pleas in 1625 and then to the King’s Bench 
in 1628.) The possibility cannot be excluded that “the appeal to the Delegates” was in the 
instant case; the definite article so suggests. I.e.: When the probate court appointed the 
husband, the kinsman went to the Delegates and won. Then the kinsman sought a 
Prohibition. The court was all the more inclined to deny a writ because to grant one 
would be to contradict Jones and Croke, though if it had been strongly convinced of the 
opposite position it would presumably not have hesitated to override them. 
            These considerations suffice to decide the case. The judges took the occasion, 
however, to generalize about the use of Prohibitions to enforce 21 Hen. VIII and to 
suggest that even if the grant to the husband had not been perfectly correct it could not be 
blocked or undone by Prohibition: “And it was said by the Court that this Court does not 
intermeddle with the direction or within anything that concerns the committing of 
administration, but that is totally to be left to them of the ecclesiastical court.” Serjeant 
Hitcham, presumably representing the kinsman seeking Prohibition, took exception to 
this generalization, citing the King’s Bench case of Wingate v. Glascock (discussed 
below) as an instance of a Prohibition granted because administration was awarded 
contrary to the statute. I shall show under the King’s Bench cases below that Wingate 
does not clearly endorse prohibiting a misgrant, though it is legitimately citable against 
the flat proposition—asserted by the court here—that Prohibitions have no place in the 
implementation of the statute’s eligibility rules. The reporter, probably speaking for 
himself, answers Hitcham’s argument with a quaere. He makes two basic points against 
the use of Prohibition: (1) The statute imposes a penalty and therefore intends that a 
penalty suit should be the remedy against violation of its straight requirements. (I say “its 
straight requirements” because there seems to be no objection to distinguishing those 
from less direct effects of the statute. In other words, one can oppose prohibiting when 
administration is granted to an ineligible person—a “straight” violation—yet support 
prohibiting what the statute makes an ultra vires act for the ecclesiastical court, such as 
compelling distribution. It need not follow that a penalty suit would not lie against an 
ecclesiastical judge who purports to order distribution, or the like—sed quaere.)  (2) It is 
inappropriate to use the Prohibition as a Mandamus in effect—i.e., to order the 
ecclesiastical judge to repeal its erroneous grant and make a new, correct one. Although 
such misuse of the Prohibition would be avoidable if a writ were sought before the 
original grant, that would not be a practical possibility in many cases. In practice, it is 
better to decide that the eligibility requirements are always or never enforceable by 
Prohibition than so to enforce them only in the rare case when the Prohibition would have 
a prospective operation. (I formulate this point by extension from the bare words, “As for 
us, we may not command them to repeal that administration.”)  In addition, the reporter 
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cites a Common Pleas case (not otherwise reported) in which an alien ambassador died 
without kin in England. In that case, he says, the court refused to intermeddle, leaving the 
affairs if the ambassador’s estate entirely to the ecclesiastical authorities. No details are 
given, so it is impossible to judge what arguments for common law interference might 
have been made and rejected. 
            We may now turn to the smaller body of King’s Bench cases. My only directly 
significant one from the later Jacobean years (when a litigant who wanted to prohibit 
distribution or accounting had every reason to go to the Common Pleas) is Wingate v. 
Glascock.17 It is important that this case involves the question that was least resolved in 
the Common Pleas—whether the Prohibition can be used to prevent ecclesiastical courts 
from misapplying 21 Hen. VIII in their original grant of administration. Chief Justice 
Hobart had suggested a negative answer in Brian v. Goddard. He may have changed his 
mind later, but after the question had been raised in the King’s Bench in the instant 
Wingate v. Glascock. In the last Common Pleas case above, Wingate was relied on for 
the position that misapplication of the statute’s eligibility requirements may be controlled 
by Prohibition (i.e., the statute does not merely subject the probate judge to a penalty.) 
There is room for doubt, however, as to whether the case clearly has that meaning.  
            In Wingate, the probate court granted administration to a half-brother of the 
intestate. This decision was appealed to the Delegates, the appeal being made by a full 
sister. Her position must have been that 21 Hen. VIII mandated, or that ecclesiastical law 
and good discretion required, preferring the full blood. (Which of those alternatives is not 
self-evident, and the report does not help. It would be plausible to ground an appeal on 
the theory that next of kin in contemplation of the statute means a full brother or sister in 
preference to a half-brother or half–sister, whether or not the full blood in a  remoter 
degree  should be preferred over the half blood in a nearer. It would also be plausible to 
concede that the statute enacts no standard for distinguishing such close cases and still to 
argue that the probate court’s use of its statutory discretion is reviewable within the 
ecclesiastical system,  either as a  mere act of discretion or because there are standards 
governing such cases in the tradition of ecclesiastical law .) A Prohibition was sought 
with a surmise that the Delegates proposed to repeal the lower court’s grant and make a 
new one to the full sister. (“They intend and say” that they will take those measures.) The 
Prohibition was granted. The explanation given in the report is that construction of 
statutes belongs to the common law courts, that “this is grounded on 21 H. 8”, and “so we 
will determine to whom it ought to be granted.” 
            At a certain level of generality, this decision does uphold the propriety of 
enforcing the eligibility requirements by Prohibition. If the only secular remedy for 
ignoring or misconstruing those requirements is a penalty suit, then the full sister should 
bring such a suit against the probate judge or, if the Delegates actually did reverse him, 
the half-brother should bring such a suit against the Delegates. Pursuant to the penalty 
suit, the common law would exercise its prerogative to decide whether the statute was 
violated by the appointment of the half-brother in preference to the full sister, or vice 
versa. In prohibiting the King’s Bench opted for “preventive relief”, instead of relying 
solely on the statute’s penalty clause. Taking the preventive option in such contexts 
usually makes sense, at any rate when it can be done in a prospective manner (prohibiting 
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the appointment of Ineligible—or, as here, the replacement of Eligible by Ineligible or 
No-More-Eligible—before the erroneous step has been taken.) 
            Before the significance of Wingate can be assessed, however, we must ask just 
how the court’s preventive action should be conceived. The Prohibition could be based 
on three alternative theories: 
              (1) As between a half-brother and a full sister, 21 Hen. VIII requires 
appointment of the former. If the court prohibited on this premise, it would 
straightforwardly endorse the enforcement of the eligibility standards by Prohibition. It 
ought to prohibit an original probate court on the half-brother’s motion if that court 
“intended and said” that it was going to grant administration to the full sister, as well as 
prohibiting an appellate court that proposed to undo a correct grant below.  The premise 
here is utterly implausible, however. There is surely no basis in the statute for holding 
that a half-brother must be preferred over a full sister. Natural expectations go the other 
way. If one is the closer relative than the other, it would presumably be the one who 
shares two parents with the deceased.  The statute speaks only of propinquity of 
relationship. It is in no way biased against women; its favor toward widows so testifies. 
             (2) The statute enacts no preferential standard as between full blood and half 
blood in equal degree. The probate court therefore exercised perfectly legitimate 
discretion in choosing the half-brother over the full sister. The effect of the Prohibition is 
to protect that exercise of discretion—virtually the same thing as preventing groundless 
revocation of administration (i.e., revocation on no better ground than that the 
ecclesiastical court has reconsidered its perfectly lawful original decision.) It arguably 
makes no difference whether such reconsideration takes place in the original probate 
court or through the forms of ecclesiastical appeal. If the statute makes a decision 
discretionary, one can say, there is no sense in which it is appealable. This position is 
entirely plausible. It does not really make for the proposition that the eligibility 
requirements are enforceable by Prohibition. I.e., one might hold that a probate court 
which “intends and says” that it is going to appoint a third cousin and exclude a son is not 
prohibitable. The remedy there is to sue the erring judge for the penalty; the erroneous 
appointee cannot be prevented from serving as administator. Without illogic, one can also 
hold that review of lawful grants, whether by the original or an appellate court, is 
prohibitable.  Both propositions serve the interest of expedition, which may be very 
important among the purposes of the statute, though the first one is a pretty rough means 
in that an utterly improper administrator could make off with considerable property if the 
probate judge were not deterred by a £10 penalty. Liability for actual damages would 
neutralize the risk of that, however, and ecclesiastical appeal would reduce it. To hold 
that appellate courts should be prohibited from reviewing lawful grants (whether 
discretionary-lawful or mandatory-lawful) does not imply that they should be stopped 
from reversing unlawful ones (though the interest in expedition would be served by 
prohibiting even that and relying wholly on the dissuasive effect of penalty and 
damages.) 
            (3) The decision in Wingate may amount to a weak or provisional Prohibition and 
so say nothing of importance about the role of Prohibitions in enforcing the eligibility 
requirements. I.e., the Prohibition may have been no more than an invitation to move for 
Consultation, granted because the court, as the report says, was insistent on its exclusive 
right to construe the statute, but was uncertain offhand as to how the case should be 
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handled. The judges may have thought that the full sister’s claim against the half-brother 
was quite convincing, or unconvincing, but wanted either way to advise more thoroughly. 
To prohibit was to stop the ecclesiastical courts from complicating matters by a decision 
while the common law judges made up their minds about the statute’s meaning and also, 
perhaps, about the propriety of “preventive relief” against misapplication of the statute. A 
judge could favor a Prohibition in this spirit even though inclined to doubt the propriety 
of such relief—i.e., to hold that even when an appellate court is about to reverse a lawful 
grant, the appellate court should be allowed to make its mistake and face the penalty. A 
judge in that position would need only to be convinced, in order to prohibit provisionally, 
that all issues arising from the statute—both what eligibility standards it enacts and how 
it ought to be enforced—belong to the common law.  The report suggests that the 
contrary may have been urged—i.e., the recognizable though generally unsuccessful view 
that statutes are addressed to all courts and are to be construed by whatever court a 
statutory contention is raised in. It would not be surprising to find that view tried out in 
the intestacy field as a last-ditch effort to reverse the considerable constriction of 
ecclesiastical courts in the years before this case. That such an effort should be made in 
the King’s Bench is also unsurprising, because it would almost surely fail in the Common 
Pleas, whence the constriction had come. 
            There is no sure basis for choosing between the second explanation of the 
decision and the third, but a scrap of further evidence supports the second which is 
probably the more convincing in any event. In a similar case considerably later (Brown v. 
Wood, below) Wingate was cited straightforwardly for the proposition that half-blood 
and full-blood relatives of equal degree are equally eligible under 21 Hen. VIII. This only 
proves that the decision was so understood, but the chances are that it was understood 
correctly. A more questionable bit of evidence supporting the third explanation is 
discussed under Mayow below.     
            My next King’s Bench case,18 and the one most impressively argued in that court, 
also involves the eligibility requirements. Whether Prohibition is appropriate—as 
opposed to relying on the penalty—was expressly discussed, as it may not have been in 
Wingate. In this case, administration was originally granted to the intestate’s uncle 
(Mayow, his mother’s brother.) Thomain Trumplin sought to reverse the grant in the 
Arches. Thomain’s relationship to the intestate is not stated in the reports. The intestate’s 
name was also Trumplin. Thomain may have had a plausible, but not obvious, claim to be 
the better candidate. I say “not obvious” because the Arches confirmed the grant below—
the lower court is not likely to have committed an egregious error—, but “plausible” 
because after losing in the Arches Thomain went on to the Delegates, as if he believed in 
his chances. The appeal was pending before the Delegates for two years (a comment on 
the cost to expeditiousness in letting ecclesiastical process take its course) before Mayow 
got around to seeking a Prohibition. Such is the case as stated at the beginning of the 
report. Counsel against Prohibition (Noy) smuggled further facts in, but let us take those 
as they come.  
            Serjeant Ashley spoke first, in favor of a Prohibition. His remarks are entirely on 
the propriety of Prohibition as a remedy, not on the relative titles of Mayow and Thomain 

                                                 
18 Mayow’s Case, or Mayow (or Maiowe) v. Trumplin. P. 1 Car. K.B. (so dated by MS.—
the other, almost identical, report, Latch, 67, is not specifically dated.) 
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Trumplin to be administrator. He makes the practical point that the £10 penalty in 21 
Hen. VIII is a “small restraint.” Some of Ashley’s language may be intended to cut off 
the argument that an erring judge would be liable for actual damages as well as the 
penalty. The contention would come to saying that a statute in strictly penal form in 
effect “permits” the penalized act, subject to a price—i.e. , does not make the act a tort,  
wherefore the only means of enforcing the statute besides the penalty is Prohibition. 
What Ashley actually does is to emphasize that the statute speaks of granting 
administration “under” the penalty—which I take to say that the statute is in “strictly 
penal form”.) 
            Secondly, Ashley makes a clever argument from the history of statutory 
regulation of intestacy proceedings in ecclesiastical courts:  31 Edw. III erects an 
eligibility standard for administrators—a vague, but not a meaningless, standard. It 
requires that administration be granted to the “loyal amies” of the intestate. The 
requirement is meaningful enough to be violated—as by appointing such “unlawful” 
persons as an outlaw or one attainted. (By focusing on “loyal”=legalis, rather than 31 
Edw. III’s other adjective, “plus proscheins”, Ashley presumably admits that the latter 
may be too uncertain to give rise to violation. Can the ecclesiastical court’s judgment that 
A is the “nearest friend” of the deceased be controverted?  The statute does not in terms 
lay down the more manageable standard of “nearest relative”, though it might 
conceivably be argued that that is the intent of “nearest friend.”) Now, 31 Edw. III does 
not appoint a penalty. Therefore, since Prohibition is strictly the only way to enforce the 
statute, Prohibition must have lain to prevent, say, the grant of administration to an 
outlaw. Then comes 21 Hen. VIII. The new statute did not appear out of the blue, in the 
manner, let us say, of a penal statute imposing a “price” on the previously lawful act of 
wearing a green hat on Sunday. Rather, 21 Hen. VIII comes to a continuation, 
specification, or fulfillment of 31 Edw. III. 21 Hen. VIII adds a penalty for misgranting 
administration, but it should not be construed as taking away the pre-existing means of 
preventing misgrants by the going statutory standard—viz. Prohibition. The context of 
prior related legislation enforceable by Prohibition takes 21 Hen. VIII out of the class of 
mere penal statutes—granting that statutes strictly in that class ought not to be enforced 
by Prohibition. 
            Finally, Ashley claims precedents. The reports at this point are unclear, but he 
may claim authority for, as well as asserting, the proposition that Prohibition will lie to 
prevent a grant to the half blood in preference to the full. One citation is clear—a case 
from M. 21 Jac.  That looks suspiciously like Wingate v. Glascock, though it is not 
certainly identifiable as such either by name or description. All Ashley says is that a 
Prohibition was granted in M. 21 Jac. on the basis of the “proximity of blood” standard of 
21 Hen. VIII—the bare precedent Ashley needs (he admits the Prohibition led to a 
demurrer and that the parties settled before the case came to judgment.) If the reference is 
to Wingate, the extra information supplied by Ashley tends to confirm my third 
interpretation above:  the Delegates were prohibited from ousting the half-brother in 
favor of the full sister only to let the parties raise the legal issues formally. For whatever 
reason, they decided that fighting out those issues was not worthwhile. 
          On the other side of the present case, Noy both controverted Ashley’s immediate 
arguments and projected a general theory that transcends them. He took the predictable 
position that a penal statute with no “negative” language expressly forbidding the act 
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penalized only subjects the act to the penalty. The act is not made subject to Prohibition 
(and presumably it is not made a tort either.)  Then Noy points out that no Prohibitions 
were ever grounded on 31 Edw. III.  (Ashley had not cited any, only maintained that 
Prohibition must lie in the event that administration were granted to an “unlawful” 
person.)  From his observation about 31 Edw. III, Noy proceeds to an interpretation: It is 
not just unprovable that Prohibition will lie to enforce the statute. From the absence of 
Prohibitions we should conclude that the writ will not lie. Why? Because the statute is a 
directive to ecclesiastical judges. Whether or not all statutes relevant for ecclesiastical 
proceedings are construable by ecclesiastical courts, this one is. I.e., the legislature did 
not intend to take away the ecclesiastical courts’ time-honored exclusive authority over 
intestates’ estates, but only to tell ecclesiastical courts how to exercise it, trusting them 
not to disregard the statute.   
             Why should one say this (short of saying that all statute-enforcing Prohibitions 
are illegitimate, a position I see no need to force on Noy)? Noy states reasons specific to 
the case, I believe. In part the argument is from the form of statutes: A statute (like 31 
Edw. III) that says “do x” to a judicial authority is not like one that says “do not do y”; 
the latter probably makes doing y prohibitable; the former does not make doing acts 
incompatible with x, or doing z instead of x, prohibitable. In addition, Noy claims that 31 
Edw. III declares the common law. I am not sure how he knows that, but the point is 
plausible: 31 Edw. III imposes pretty loose and pretty obvious standards. It is imaginable 
enough—in the blissful absence of evidence—that the standards it states were already 
accepted (if neglected or doubted, in the manner of rules that need to be “declared” by 
statute.) I take the upshot of the point to be that common law interference’ with intestacy 
cases was no more justified after 31 Edw. III than before, and surely it was not before. 
(Because, presumably, any non-legislated standards ecclesiastical courts were subject to 
in this area were very much part of “their law”—“common law” in the sense of 
immemorial and binding without a legislative basis, but of no concern to the common law 
courts, whose law was simply silent on the disposition of dead men’s personal property.) 
            Finally, I believe that Noy is conscious of policy considerations reinforcing his 
formalism. More of these in a moment, because he expounds them in connection with 
alleged further circumstances of the instant case. The effect of his argument from 31 
Edw. III is to say, pace Ashley, that this is the context of 21 Hen. VIII: There were 
standards for the choice of administrators on the statute book, of course standards capable 
of being violated. But Prohibition did not lie to enforce those standards. Violation was 
irremediable except by ecclesiastical appeal. Then comes 21 Hen. VIII, a descendent of 
31 Edw. III indeed, not “out of the blue”, but within an historical context. What does 21 
Hen. VIII alter on the remedial side? One thing only: it appoints a penalty.  How can it 
authorize Prohibitions when they were not authorized before? Even if the general effect 
of penal statutes were not to confine the remedy to the penalty, one would have to 
conclude that the statute here in question has that effect. If anything, an “out of the blue” 
penal statute addressed to a judicial body would be a better occasion for prohibiting the 
penalized act.  For here acts very close to those penalized by 21 Hen. VIII were 
previously illegal, but still not prohibitable; their earlier non-prohibitability was not the 
truistic result of the fact that they were perfectly lawful, as in the “out of the blue” case. 
            I believe that Noy’s argument involves the further point that prohibiting misgrants 
of administration would have practical drawbacks.  The general idea he seems to suggest, 
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partly through reference to the case at hand, is that discretion is valuable in dealing with 
intestates’ estates—even discretion to disobey rules conceived as “guidelines” for the 
ecclesiastical courts. If you like, the eligibility standards of 31 Edw. III and 21 Hen. VIII 
are usefully regarded as “charged with an equity.” The ecclesiastical courts are by all 
tradition the experts in intestacy. Their primary responsibility is to see that the estate is 
efficiently and fairly administered, with a view to the probable preferences of the 
intestate and the interests of creditors, dependents, and miscellaneous kinsmen. 
Parliament has told the ecclesiastical courts not to do certain things, such as overlooking 
a man’s wife or son in favor of his third cousin. Of course the ecclesiastical judges ought 
to obey these directives, and it can surely be expected that they usually will. They have 
now been subjected to the pressure of a modest penal liability to see that they do. But if 
an ecclesiastical court were to disobey the rules—risking the penalty—the presumption 
should be that the experts have a reason, that they have drawn on a reserve of equitable 
authority to secure the objective—efficient and fair administration—in the circumstances 
of the particular case.  That objective will not be better attained by translating claims to 
be administrator into absolute legal rights, enforceable by common law courts by 
Prohibition. That approach will only promote litigation by self-interested parties and 
involve the common law counterproductively in matters beyond their expertise and 
concerning which they cannot know the circumstances as well as the primarily 
responsible ecclesiastical courts. Is it healthy, for example, to create a situation in which 
a flagrantly incompetent and dishonest person must be made administrator—in an 
ambiguous case, because a common law court, without any way of knowing the party’s 
character, decides by abstract argument that a full sister, say, is a “closer” relative than a 
half-brother, or an illegitimate son disqualified in relation to a third cousin? 
            The instant case, according to Noy, was just the sort my question suggests. There 
is no sign that this information was part of the record (and it does not appear from the 
report how ambiguous in terms of familial propinquity the claims of Mayow and 
Trumplin were.) Noy informs us, however, that Mayow was accused before the Delegates 
of “surreptitiously” obtaining administration and “laboring” to suppress a will. Of the 
truth and effect of these circumstances, Noy says, the ecclesiastical court is a “competent 
judge”—with the implication that the “competent judge” would be entitled to deprive       
him of administration upon an adverse finding, whatever the merits of his familial claim. 
            Like his arguments in various other cases, Noy’s here is intelligent and ingenious. 
It is also radical, for though it need not lead to the conclusion that ecclesiastical courts 
may not be prohibited from ordering accountings and distributions, it points that way. 
The argument is a pretty fundamental objection to Prohibitions in intestacy cases and to 
cramping the discretionary scope of ecclesiastical courts in that area. If the eligibility 
rules are “guidelines”, which it is not necessarily wrong to override in hard cases, why is 
the same not true of 21 Hen. VIII’s provision (if one sees such a provision in the statute) 
that the administrator is to take the residual estate and not to be required to distribute it? 
            It is difficult to judge from the report how successful Noy was. He won his case, 
at least this round, for we are told that no Prohibition was granted. The judicial response 
is not reported fully enough to indicate whether the court was at all persuaded of the large 
proposition that the eligibility requirements are not enforceable by Prohibition. The one 
judge whose individual remarks are given, Dodderidge, seems to avoid any such major 
thesis. Dodderidge says to Mayow’s counsel that their application for a Prohibition was 
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premature, not that they could have no claim to one. His argument may be that the 
grounds alleged against Mayow in the Delegates—his “undue” appointment and 
suppression of a will—were at least prima facie, or formally sufficient, grounds for the 
proceedings there. The Delegates had not passed on these matters, and until they did so 
unfavorably to Mayow he occupied the position of administrator which he claimed to be 
entitled to. What did he have to complain about at this point?  The answer, surely, is that 
if Mayow was mandatory administrator he had a reasonable claim not to be troubled.  
(I.e.: The probate court appoints X. A disappointed candidate, Y, appeals the 
appointment. X seeks a Prohibition, claiming a closer relationship to the deceased than 
Y’s. It is a strongly defensible, though not obligatory, position that the appellate court 
should be prohibited at once, assuming the common law court accepts X’s claim.  Why 
wait to see whether the appellate court will actually reverse the grant below? Waiting 
might have a certain “elegance”—“It is bad form to prohibit a court with jurisdiction 
when there is no reason to suppose it will use its jurisdiction erroneously”—but the effect 
would be to expose both X and Y to needless altercation in the appellate court and to 
delay administration.)  
            If, on the other hand, Mayow was discretionary administrator, just no less 
qualified than Trumplin, the case is more complicated. Appellate challenge to his 
appointment on grounds of unsuitability and corruption might well be justified. (It is not, 
I think, manifest that every discretionary appointment should be reviewable as such. If 
the probate court chooses A, it is not at all clear that the equally eligible B is entitled to a 
mere second try in an appellate court. There is a sense in which a discretionary act is 
unreviewable because it is discretionary, and the desirability of getting on with 
administration argues against “second tries”. If, however, B goes to an appellate court 
with substantial reasons against A—allegations of controvertible fact bearing on A’s 
suitability or the manner in which his appointment below was obtained—he surely has a 
good claim to a hearing. That might be so even if the probate court has had an 
opportunity to pass on all the matters alleged to the appellate court. A more conservative 
position would be that appeal is justified—but only justified then—when B has “new 
evidence”, or his complaint is against the procedural propriety of the lower court’s 
conduct, rather than the mere way in which it has exercised its judgment. In the case of 
“new evidence”, it is arguable that B ought to seek revocation in the probate court before 
appealing, though it is also strongly arguable that the common law courts have no interest 
in how the ecclesiastical system arranges such procedural matters.) If, however, Trumplin 
was perfectly entitled to be alleging Mayow’s corruption before the Delegates and 
seeking to oust him on that ground, it seems that Prohibition ought to be denied 
definitively. Mayow’s application for a Prohibition was not premature, as Dodderidge 
says, but simply one that should be turned down. For surely the ecclesiastical court is the 
competent judge of whether in fact Mayow misbehaved and whether his misconduct was 
sufficient to justify reversal of a discretionary grant. What does it matter whether the 
Delegates decide for or against Mayow, given that the decision is theirs.  (One can say it 
matters, but the position implied in saying so is hard to defend. That position would be 
that common law courts may review the actual decisions of ecclesiastical courts to revoke 
or reverse administration, even when it is clear on the record that such revocation or 
reversal is sought for cause, or for a legitimate kind of cause, such as “new evidence” or 
objection to the procedures of the tribunal that originally granted administration. In the 
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instant case, the common law court would be entitled to consider—if not the Delegates’ 
mere findings of fact—at least the Delegates’ conclusion from the facts as found that 
Mayow’s conduct disqualified him for discretionary appointment. That would surely be 
to intrude indefensibly on the detailed handling of ecclesiastical business.) 
            The point of the analysis just above is to say that Dodderidge’s apparent 
response—“Maybe Prohibition should lie but it is too early to decide”—is open to 
objection on alternative assumptions about the factual unknowns in the present case. His 
response can be justified, however, on another hypothesis. This comes to supposing that 
he was persuaded by part of Noy’s argument, and it involves assuming that Mayow was 
mandatory administrator (i.e., had a better familial claim than Trumplin.) I suggest the 
following: Though mandatory administrator by familial relationship, Mayow is 
removable for such conduct as suppressing a will. Noy correctly maintained that the 
statutory requirements are not absolute. Ecclesiastical courts do have some “equitable” 
scope to insure decent administration by appointing a less qualified person by the 
eligibility standards. But—contrary to Noy—it goes too far to conclude that Prohibition 
will never lie to enforce those standards.  “Equitable” overriding of those standards must 
be justified, which is to say, the common law court must be convinced that there really 
are grounds for denying administration to a closer relative. Ecclesiastical courts should 
not simply be trusted to draw on their “equitable reserve” with proper restraint; they 
should be prohibited from overriding the standards without sufficient reason. Such 
overriding of mandatory standards is different from review of discretionary decisions. 
The latter should not be prohibited (I argue above) in so far as they are bona fide—i.e., 
matters with  a legitimate bearing on the proper exercise of discretion are before the 
reviewing tribunal; someone disappointed by Tom’s discretion is not merely trying his 
luck with Dick’s, or having a second go at Tom’s. How the ecclesiastical court deals with 
a bona fide suit for review of a discretionary decision is irrelevant from the common law 
point of view.  Per contra, “equitable” exceptions to mandatory standards—to rules in 
whose favor there should be a heavy presumption—have no claim to the common law’s 
tolerance unless they really are on good consideration. Whether they are can hardly be 
judged until they are made—hence the justification for Dodderidge’s “Wait and see”. 
Prohibition now could perhaps be warranted if it were made to appear that an “equitable” 
exception was being sought on frivolous grounds, though to prohibit in that situation has 
the aspect of insulting the ecclesiastical court—i.e., not giving it credit for ability to 
recognize a frivolous appeal, and for the intention of respecting the statute save in very 
pressing circumstances. In the instant case, at any rate, it seems clear that the claim 
against Mayow was far from frivolous: if administration should ever be denied to the 
normally mandatory candidate, it is presumably when he has managed by fraud or 
conspiracy to suppress a will and make out that the deceased died intestate. On the 
premise that “equitable” exceptions are permissible, Prohibition would seem justified 
only if it appeared that the Delegates had denied due process to Mayow, as by finding 
him guilty of serious misconduct on insufficient evidence. (It should be added that this 
position of principle is considerably complicated when seen through procedural lenses.  If 
A, being mandatory administrator, comes and says simply “An attempt is being made to 
displace me”, it is possible that Prohibition should go—i.e., that the prima facie 
presumption should be that such attempts are unwarranted. The burden would then be on 
the adverse party to plead that he had alleged “equitable” reasons why the normally 



85  

mandatory administrator should be excluded in this case—or, in so far as it is allowable 
to introduce new facts in connection with a motion for Consultation, to make such a 
motion. If the “equitable” reasons are not frivolous on their face—and were really 
alleged—Consultation should go. A must seek a new Prohibition after the ecclesiastical 
court has actually displaced him, if he still wants to complain. The alternative is always 
to deny Prohibition when Mandatory Administrator complains simply that an attempt is 
being made to displace him: It might be that the attempt is based on valid “equitable” 
considerations, wherefore it is up to Mandatory Administrator to say in his surmise that 
that is not the case and give the other party an opportunity to contradict him. A choice as 
to how to “work it” procedurally is forced by the position that exceptions to the 
mandatory standards can be made, but should not be left to the uncontrolled judgment of 
ecclesiastical courts, and the options both have disadvantages. If Dodderidge took that 
position in principle, he was probably spared worrying about the procedural choice by the 
clear-enough state of things in the case at hand. Probably off the record, it was evident 
here that there were solid reasons why Mayow should be removed, if the factual 
allegations against him were true and the Delegates should so establish by rational 
means.) 
            I have of course attributed a fairly fancy position to Dodderidge on slim evidence, 
or by an intolerable deal of ratiocination in proportion to the evidence. It is possible that 
“Maybe a Prohibition, but not yet” is little more than a delaying tactic in a difficult case, 
only an indication that Dodderidge did not know how to respond to the arguments of 
counsel and figured that there was no need to hurry when the Delegates had not (in two 
years) removed Mayow from administration and might never do so. I am encouraged, 
however, in my construction of Dodderidge’s position by a further remark he makes at 
the end of the report. He puts a common law case whose relevance for matters at hand is 
not immediately evident, but I believe the relevance can be discerned. The common law 
case is: Ancestor dies when Elder Son is abroad. Younger Son enters on Ancestor’s land. 
Younger Son is not a disseisor “for the law presumes he preserves the possession for is 
brother.” But if Elder Son comes home and Younger keeps him out of the land, then 
Younger Son is a disseisor, or, as Dodderidge adds “the law will not have so good an 
opinion of him.” The application I propose for this case is as follows: Mandatory 
Administrator is like Younger Son. He is “in” without wrong; he ought to be 
administrator. But things can change. Things can happen or come out that change the 
complexion, cause the law to “lower its opinion.” As a non-disseisor can turn into a 
disseisor, so a person duly appointed administrator and solely entitled to be may still lose 
his position. 21 Hen. VIII does not absolutely mandate that anyone is to be administrator 
of a given estate, merely because of his relationship to the intestate and regardless of all 
considerations bearing on his fitness. So far Noy was right, but—taking Dodderidge to 
mean his earlier statement that a Prohibition might ultimately turn out to be appropriate—
Noy was wrong in maintaining that ecclesiastical courts should be sole judges of when 
the statutory standards admit of exceptions. 
            The other members of the court may have shared this middle position I attribute to 
Dodderidge. They may have accepted Noy’s arguments more completely. There is after 
all nothing very startling about his immediate point—that the eligibility requirements are 
not enforceable by Prohibition, but by penalty suit only. Chief Justice Hobart may once 
have held that opinion, though he may have wavered from it later. As I suggest above, the 
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way Noy casts his argument may give it implications beyond that immediate point—one 
which Hobart, the principal architect of constraints on ecclesiastical courts in intestacy 
cases, would obviously reject. Whether the King’s Bench judges before whom Noy 
argued rejected them can only be ascertained from their subsequent behavior. Finally, it 
is not certain that either Dodderidge or his brethren reached very firm conclusions in 
Mayow v. Trumplin. They may have joined in a delaying move, denying Prohibition only 
because that was a respectable thing to do in an undecided frame of mind. All these 
possibilities are compatible with the denial, the one sure fact. 
             In Askurt’s [?] Case (1629)19, two King’s Bench judges addressed themselves to 
the more standard issue of distribution. Their remarks reflect uncertainty. The case 
appears uncomplicated: A Prohibition was sought on the ground that a probate court 
proposed to enforce distribution. Counsel moving for Prohibition, Trotman, claimed a 
recent King’s Bench precedent (Wood v. Wood, “within the last two years”.) Justice 
Croke and Chief Justice Hyde were the only members of the court present. Croke spoke 
first and said that several Prohibitions exactly in point had been granted by the Common 
Pleas when he sat there. Croke was a Common Pleas judge for a little over three years 
before his removal to the King’s Bench in 1628. His remark confirms the continuity of 
the Common Pleas position on distribution in the late 1620s.  Indeed, he states the theory 
behind it: In granting administration, the Ordinary exhausts his authority.  It is just worth 
noting that Croke relies on recent Common Pleas precedents known to him personally, 
rather than stating—as one would be entitled to do in the light of what we have seen of 
Hobart’s court—that the matter was about as firmly settled as any point of Prohibition 
law. More noteworthy is the fact that Croke must look to his Common Pleas experience, 
suggesting that evidence of any resolution of the question by the King’s Bench was thin. 
Plainly enough, his inclination was to follow the Common Pleas and give uniformity to 
the law. 
            Chief Justice Hyde saw things differently. He claimed that there was recent 
King’s Bench practice and that it pointed the other way—several Prohibitions had lately 
been denied in such cases. (Hyde had the advantage of about a year and a half’s King’s 
Bench experience over Croke, having been appointed early in 1627.) Hyde’s explanation 
of the denied Prohibitions is singular, however: The Prohibitions were refused, he says, 
because the court was informed that the very point was depending in the Common Pleas.  
This view of what was going on in the sister court is not totally off base. We have seen 
that the legality of distributions was at least; newly stirred up in the Common Pleas after 
Hobart’s death, his successor, Richardson, being inclined to doubt that they were 
absolutely beyond the power of ecclesiastical courts. My evidence suggests that 
Richardson’s qualified dissent from the established position failed to move his 
colleagues. But Hyde may reflect contemporary perception fairly enough: To outsiders, 
the issue about distribution may have seemed open in the Common Pleas now, whether or 
not they realized how closed it was under Hobart. Croke, reflecting inside experience in 
the Common Pleas, may register the awareness that the issue, while newly debated, was 
not seriously revived.  The King’s Bench practice to which Hyde testifies represents a 
reasonable judicial policy under the circumstances as perceived: Do not grant 
Prohibitions to block distributions until the Common Pleas has made up its mind; when  
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it has, the presumption no doubt should be in favor of following the Common Pleas and 
achieving uniformity; even if the ultimate duty of the King’s Bench  is to decide the 
merits for itself, it ought not to debate them until the Common Pleas has taken a stand 
and raised the question whether any view of the merits could be so decisive and 
important as to justify the considerable inconvenience of discordant practice in the two 
courts. 
            In the instant case, Croke and Hyde reached a compromise. They took the 
inconclusive step of granting a Prohibition nisi only: If the prohibitee wanted to protest 
before a full court he was free to. Moreover, the reason given for even this small step was 
“because a long time has passed since the administration was granted.” The rule projected 
from this reason would be that Prohibition does not lie to prevent distribution—or at least 
that the King’s Bench ought not to grant such Prohibitions pending a Common Pleas 
resolution—save in special circumstances, viz. (unless further ones can be imagined) 
when there has been undue delay in ordering, or bringing suit for, a distribution. An 
administrator is not entitled (at least so far as the King’s Bench is willing to say at 
present) to keep the residual estate in every case, but he is entitled to keep it if he has 
been led to expect that he will be allowed to—if he is appointed, permitted to deal with 
the estate for years and enjoy anything left over as his own, and only then challenged by a 
kinsman claiming a share. This position is reasonable on the premise that 21 Hen. VIII 
does not cut off the probate court’s authority to compel a distribution, though it is subject 
to the objection that common law courts ought not to scrutinize the mere fairness or good 
sense of ecclesiastical courts in exercising time-honored powers unaffected by statute. If 
an administrator thinks that a particular effort to make him distribute is inequitable, he 
should try to persuade the ecclesiastical court to use its discretion in his favor (or else, 
perhaps, go to a court of equity.) The general position intimated by the decision would 
seem to reflect Hyde’s inclinations rather than Croke’s. 
            In Levanne’s (or Vandamp’s) Case of 1630,20 the King’s Bench got around to 
head-on discussion of the power to distribute and decided unanimously that ecclesiastical 
courts have no such power. (Hyde was still Chief Justice and so can be said to have been 
converted from any former reluctance.)  To this case belongs the honor of pre-Civil War 
finality: the two principal courts were at last firmly in accord on the effect of 21 Hen. 
VIII. The facts of the case were such that a narrow-grounds decision in favor of 
Prohibition would have been conceivable, but the court avoided any such course and held 
decisively that the grant of administration exhausts ecclesiastical authority in all 
circumstances. The factual peculiarity of the instant case was that the proposed 
beneficiaries of the distribution were not, so far as the record showed, kinsmen of the 
intestate. (The MS. Report says that they were “on the matter [the matter shown, the 
record] strangers to the intestate.” Croke’s report says that the party seeking distribution 
claimed that the residual estate was large and that in such circumstances the Ordinary was 
entitled to order a distribution among “friends” of the intestate. I take it that Croke’s 
“friends” is used advisedly; to communicate what the MS. Says—that here more was 
claimed than power to distribute among relatives, or relatives nearly or just as close as the 
administrator, and that that was claimed because the aspiring distributees were not kin, or 
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at any rate close kin.) It might be conceivable to hold that ecclesiastical courts retain 
power to make a fair intra-familial adjustment by appointing one kinsman administrator 
to start with, and then, if the residual estate is large enough,  requiring him to share with 
other equal or nearly equal kinsmen. One could hold at the same time that 21 Hen. VIII, 
with its clear familial bias, deprived ecclesiastical courts of their former discretion to 
require a distribution to mere “friends” or to charities. But the court did not take this way, 
nor is there any sign that it considered doing so. 
            Sir John Banks, who at this time held the preferment of Prince’s Attorney, argued 
in favor of a Prohibition. There is nothing in his argument that had not been said before, 
though it gives the appearance, especially from the MS., of being a careful speech, 
covering all predictable reasons against distribution. (The policy of the law since 31 Edw. 
III has been to put administrators in the same position as executors; its policy is certainly 
against the old powers of ecclesiastical courts to require any distribution they like, 
including to extra-familial “pious uses”—with perhaps the implication that either all 
distributing power is taken away or the full old power remains, which surely cannot be; 
protection of administrators against creditors who turn up late in the day is an important 
effect and intention of the statutory ban on distribution; the correct theory, in sum, is that 
the grant of administration exhausts ecclesiastical authority.) Germyn on the other side 
(reported only by Croke) tried to get around the argument from late-appearing creditors 
by contending that probate courts “will” (should and habitually have, I suppose) take 
security from distributees to restore sufficient goods to the administrator to satisfy such 
late claims. Otherwise, Germyn just asserts that it is unfair for the administrator to take 
all. He concedes that claims to distribution ought to depend on an averment that all 
debts—and legacies where a court-appointed administrator is executing a will—have 
been satisfied. (That means procedurally, I suppose, that common law courts should 
prohibit distribution if the administrator surmises that debts or legacies remain 
unsatisfied—not merely that ecclesiastical courts ought to require claimants to 
distribution to make a controvertible allegation that debts and legacies are fully satisfied, 
conscience and ecclesiastical appeal being the only controls to assure that they actually 
do.) 
            To all intents, the court unanimously embraced Banks’ position. According to 
Croke’s report, the judges expressly answered Germyn’s contention that the late-
appearing creditor poses no real problem in the light of ecclesiastical practice.  They said 
in effect that that might be true as a practical matter, but they would not leave it to 
ecclesiastical discretion to provide protection for the administrator.  Conceivably, one 
could hold that distribution suits are prohibitable upon surmise that the probate court has 
not required the distributees to give security, or does not propose to. There is no sign that 
this possibility was considered, but no reason why it should be when the court was clearly 
sold on the general “exhaustion of authority” theory.  In keeping with that theory, the 
judges, according to Croke, added a dictum: revocation of administration at pleasure, as 
well as distribution, is now ruled out, though both were within ecclesiastical power “at 
common law.” (The possibility of revocation for cause remains open. There is no 
indication of what this court would count as cause.) 
            The MS. report tells us that the court, so to speak, “dared” defendant-in-
Prohibition to demur. (“And the Court said that the defendant could demur thereon if he 
is so hardy.”) The significance of so saying is hard to be sure about. So far as I know, the 
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court could not prevent an unsuccessful defendant-in-Prohibition from forcing formal 
pleading and gaining a second chance to argue the merits on demurrer. Pointing out the 
still-open possibility of a demurrer may have opposite intents (as a few instances in Vols. 
I-III also show.) It could be a way of quieting a vehement and protesting lawyer—as it 
were (to Germyn here), “We know you don’t like it, but we are going to prohibit your 
client anyhow. If you’re all that convinced we’re wrong you can always demur—but 
think it over, because as we now see the issues it would take a hardy man to suppose he 
could persuade us with another try.” On the other hand, a note of uncertainty may be 
implied—“It looks awfully clear to us that distribution suits must be prohibited across the 
board. But admittedly the issue is a hard one, and we won’t say flatly that reargument 
would be a waste of time. So if you’re convinced enough of your case to try again against 
the odds, go ahead. We won’t be irritated with you if demur, as if you were indulging in 
frivolous litigative warfare.” 
            The MS. also reports individual remarks by two judges, Jones and Croke. Jones 
states the position taken by the whole court in a slightly original way. The granting of 
administration, he says, puts the “possession and property” of the intestate’s goods in the 
administrator, wherefore the ecclesiastical court may not make any disposition of them. 
The touch of originality is in translating the agreed-on conclusion into the language of 
property. As, for example, tithes set out become the parson’s property—and therefore 
arguably cease to be of any concern to ecclesiastical courts—so the act of granting 
administration vests the property in the administrator, albeit encumbered with the 
intestate’s debts. How could the probate judge have authority to tell the administrator 
what to do with his own? Thinking of the matter this way is neat, though it adds no 
strength to the conclusion. There might even be inconveniences. E.g., an administrator 
appointed to execute a will for default of executors is subject to ecclesiastical compulsion 
to pay legacies. The property may be his if you want to say so, but where there is a will it 
is “spiritually” encumbered.  It has not, like the severed tithes, passed out of the 
ecclesiastical sphere, so that it is simply the administrator’s common law property. If still 
liable to ecclesiastical interference quoad legacies, why not quoad distribution too, unless 
there are reasons besides the state of the property why distribution is ruled out?   
            Secondly, Jones points to the Common Pleas practice as justification for this 
court’s following suit. He testifies to general awareness that authority unfavorable to 
ecclesiastical courts in intestacy cases was concentrated in the Common Pleas. Croke 
does likewise in his individual speech, which consists entirely in calling attention to his 
own experience as a Common Pleas judge. This time, instead of numerous precedents 
vaguely, he cites one case specifically: a Briscoe’s Case (not independently reported 
under that name) where, Croke says, a Prohibition was granted after long debate for the 
reasons urged in the instant case by Banks. 
            Jones’s final individual contribution is to add a qualification: Although 
ecclesiastical courts may not compel distribution, they may require an administrator to 
account for how he has disposed of the estate. This is a bit more liberal toward 
ecclesiastical power than some Common Pleas opinion from Hobart’s day. The same is 
true of another qualification contributed by Jones and Croke together: A “contract or 
agreement” between the Ordinary and the administrator that a certain distribution shall be 
made “alters the law.” (Quaere as to the meaning. The probate judge says, “I will grant 
you administration if you will distribute any net estate in the following way”; the would-
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be administrator replies, “I agree to do so and will accept administration on those terms.” 
Now the ecclesiastical court may order the administrator to make the agreed 
distribution—i.e., may enforce the contract specifically? The Ordinary—or the intended 
beneficiaries of the distribution—are not confined to seeking a remedy in law or equity 
for breach of the contract, if the distribution is not effected?  If the answer is “Yes”, then 
would a condition written into the letters of administration have the same effect as the 
“contract” I describe?  Is a bond conditioned on the administrator’s making a certain 
distribution a good bond? One can go on spinning out such questions in the shadow of 
Jones’s and Croke’s generality. The generality at least dissociates the two judges from the 
opposite sweeping opinion—that indirect ways of securing a distribution are as illegal as 
the outright way.) Jones and Croke, in sum, advocated practically significant 
qualifications on the austere doctrine that 21 Hen. VIII deprives ecclesiastical courts of 
all authority in intestacy cases except the power to make an unconditional grant of 
administration in keeping with the statute’s eligibility rules and to receive an inventory.  
For a bare duty to account on the administrator’s part gives the ecclesiastical court a 
handle to exercise informal pressure on him, and the probate court’s right to effect a 
distribution by “contract” is a significant hole in the “No distribution” position. There is 
no basis, however, for associating the full court with these qualifying dicta, and the 
unanimous endorsement of “No distribution” as such is the main importance of Levanne. 
            A few further King’s Bench cases come from the Civil War period. The court’s 
opinion in Brown v. Wood 21 confirms the general theory that the grant of administration 
exhausts the ecclesiastical court’s authority, with the consequence, in this case, that a 
valid discretionary grant may not be revoked. The grant in Brown v. Wood itself was 
held invalid, however, and therefore the suit to repeal was not prohibited.  The rule of 
decision would be that ecclesiastical courts (original or appellate, presumably) are free to 
correct their own misapplications of 21 Hen. VIII by revocation; they are not stuck with 
the erroneous grant and liable to a penalty suit. This is a reasonable and predictable 
position. In reaching the conclusion that the grant in the instant case was invalid, he court 
added to the detailed gloss on 21 Hen. VIII. 
            In Brown v. Wood, the probate court granted administration to a half-sister of the 
intestate and her husband. A full brother of the deceased sued to revoke, whereupon the 
half-sister and her husband sought a Prohibition. The court agreed that the full brother 
had no better claim to be administrator than the half-sister, citing Wingate v. Glascock 
(above.)  It also agreed that ecclesiastical courts may not revoke valid discretionary 
grants, relying on the “exhaustion of authority” theory. In the present circumstances, that 
is to say, it would be improper and prohibitable to take administration away from a half-
sister and give it to a full brother. Doing so could not be justified by any intra-
ecclesiastical definition of familial propinquity nor by the mere reasonableness of 
preferring the full blood. (It is perhaps reasonable to say that preferring the half blood to 
the full blood is a poor exercise of discretion—unlike, say, appointing one cousin rather 
than another of equal degree, when there is no difference unless in discretionarily 
assessed trustworthiness or competence. But in the court’s view this is irrelevant: the 
statute insists that when A is just as eligible as B, A’s appointment must stand in spite of 
what is in a sense good cause for reconsidering it. So holding is not necessarily 
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incompatible with permitting A to be replaced for still better reason—as when it comes to 
light that he has behaved fraudulently.)  The court went on, however, to hold that the 
grant to the half-sister and her husband was unlawful under 21 Hen. VIII. The same 
would clearly be true if she had been a full sister. The point of construction, which seems 
correct, is that the statute favors relatives, not in-laws. It does not intend that an 
intestate’s brother-in-law should enjoy his property apart from the normal operation of 
the law concerning married women. The judges added that if the grant in the instant case 
had been limited to the duration of the coverture it would perhaps be valid. (I.e., “Mary 
and her husband John shall be co-administrators for as long as Mary is alive, but 
thereafter John shall not be administrator” might be acceptable.) The “perhaps” is the 
interesting point: The judges were not sure that the statute permitted appointment of an 
in-law even when the practical effect would be no different from “the normal operation of 
the law concerning married women.” Indeed it is hard to see how the statute literally 
construed could so permit. There is probably also a practical advantage in going by the 
letter: Allowing a sort of administratorship  pur auter vie  would require proceedings for 
a new appointment should the wife die first and raise the question whether a sort of 
ecclesiastical future interest could be created  in the original grant by way of anticipating 
that contingency—all unnecessary bother. Because the grant as it stood was unlawful, the 
King’s Bench refused to prohibit the suit for revocation. 
            Hill v. Bird (1648) 22 arose from a nephew’s attempt to prevent a niece from 
making off with all the intestate’s property. The niece obtained administration, and the 
nephew then sued in the alternative, asking the ecclesiastical court either to revoke the 
grant to the niece or to order distribution of a share to him. His position would seem to be 
that he and his equally related cousin were entitled to equal parts of the estate, but he left 
it to the probate court whether the result should be obtained by a new grant of co-
administration or by a distribution. Either way, his suit ought to be prohibited on pretty 
well established principles: qua suit for distribution and probably qua suit for revocation 
(if a grant to Eligible A is irrevocable despite the existence of Equally Eligible B.) In the 
event, the court prohibited (nisi, it should be noted) quoad the distribution only. This 
decision, however, is probably reflective of a special circumstance pointed out by counsel 
(i.e., does not mean that revocation is generally within the powers of ecclesiastical 
courts.) In this case, the grant to the niece was not absolute, but conditioned upon her 
producing an inventory.  (Expressly so conditioned, I take it.  All administrators had a 
statutory duty to put in an inventory, but their appointment was presumably not as a rule 
made conditional on their doing so.) Counsel accordingly argued that the grant to the 
niece was “not yet settled”, wherefore the probate court was still free to withdraw it and 
substitute another.  I can only make sense of the court’s disposition by assuming that this 
point was accepted. The only judicial remarks reported are those of Justice Rolle, and 
they go rather strongly to insist that revocation is outside the normal scope of 
ecclesiastical courts. There is at least no sign that Rolle and the rest of the court were at 
variance, and Alleyn’s report has Justice Bacon “not denying” Rolle’s general point. In 
Style’s report, Rolle says first that a brother’s daughter and a sister’s son (the parties in 
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this case) are in equal degree and that the Ordinary may grant administration to either.  
That says that the discretionary choice of the niece was no error and thus that there is no 
color for ousting her. Subsequently in Style, and in Aleyn as well, Rolle says that failure 
to put in an inventory or to render an account is no basis for revocation:  the administrator 
may be compelled to do those things by ecclesiastical process (quod nota as to the 
account), but may not be discharged because he fails to. In view of this opinion, and 
assuming Rolle’s concurrence in the decision not to prohibit quoad revocation, I can only 
suppose that the grant to the niece in this case was held immature—in effect, no more 
than an indication that she would be appointed if she submitted an inventory, and 
therefore not such an act as to exhaust the ecclesiastical court’s authority.  
            Two further points were discussed in Hill v. Bird. The nephew seems to have 
based his claim to a share, partly if not wholly, on an agreement with the niece or among 
the deceased’s kinsmen more generally.  If this was the essence of his claim, his case is 
the more plausible. That is to say, his position may have been as follows:  We concede, if 
necessary, that if Eligible A is definitely appointed his grant may not be revoked in favor 
of a fairer grant of co-administration to Eligible A and Equally Eligible B, nor may A be 
compelled to make a distribution to B.  The case is altered, however, if A and B have 
made an agreement to share the estate.  The ecclesiastical court is entitled to take notice 
of the agreement, ordering a distribution that will implement it or, as a possible 
alternative, rearranging the administration to produce that result. In effect, appointment of 
an eligible administrator may exhaust the court’s “legal” authority, but does not dry up 
the reserve of “equitable” power to do minimal justice.  While “law” may tolerate a 
niece’s taking all and a nephew nothing (and there is no complaining about the justice of 
statutory law), “equity” surely cannot tolerate the niece’s enjoyment of her legal rights in 
the face of her own agreement.  This argument, however, was firmly rejected by Justice 
Rolle and presumably by the rest of the court.  An agreement among the parties cannot 
confer jurisdiction on a court, Rolle says (citing Torke’s Case sub nom. Tucker v. Bone.) 
            The final feature of Hill v. Bird is that there were more kinsmen of the deceased 
than the niece and nephew, perhaps others of equal degree. The agreement on which the 
nephew tried to rely is likely to have involved this larger group of relatives. Hale, seeking 
a Prohibition, sought to have it so drawn as to run against all the interested kinsmen, 
rather than the nephew alone.  It is hard to say exactly what that would have meant as to 
form, but it is clear enough what Hale was driving at in substance—some sort of “to 
whom it may concern” Prohibition, which would render liable to Attachment any other 
kinsman who came forward to make trouble for the niece after the nephew had failed.  
The utility of such a Prohibition cannot be denied: it would head off foreseeable litigative 
vexation and permit the niece to get on with administering the estate.  Hale failed in this 
attempt, however; the “logical individualism” of Prohibitions (see the discussion of this 
concept in Vol. I) won out. As Justice Rolle said, a Prohibition must go against some 
certain person; joint Prohibitions covering a number of co-litigants are unobjectionable, 
but it is impossible to prohibit merely potential litigants. 
            A further late case 23 raises the question whether Prohibitions should be used to 
enforce the eligibility requirements in the first instance and touches on the revocability of 
grants to one of several co-eligibles. Here a man made a will naming two executors, but 
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both executors predeceased him. The testator died leaving two sisters, one of whom was 
appointed administratrix.  The other sister sought a Prohibition to block that appointment 
on the ground that she was entitled to be co-administratrix. I.e., the excluded sister did 
not sue for revocation or distribution, but tried to force the probate judge to repeal his 
first grant and make a new one. Prohibition was denied. The report does not show 
whether the court relied on one or the other, or both, of the available reasons. (1) 
Prohibition does not lie to enforce the eligibility requirements, at least not with 
retrospective effect, even if the ecclesiastical court has flagrantly violated those 
requirements. (2) Appointing one eligible person and excluding another is a perfectly 
legitimate exercise of the probate court’s discretion. The report does, however, have the 
court saying that she may appeal if she wants to protest the grant of administration. The 
remark points to the first reason for denying Prohibition and comes to a firm statement on 
a question that earlier cases do not firmly resolve.  The court here does not say that 
appointing one sister and leaving out the other was unobjectionable. It at least intimates 
that that might not be the case by positively mentioning the possibility of an ecclesiastical 
appeal.  “Appeal, not Prohibition, is your remedy” seems to be what the court asserts.  
The relation between revocation suits and appeal comes to mind. Would this court have 
refused to prohibit the excluded sister’s suit for revocation?  If so, it would go in the face 
of most authority, unless there is something special about the circumstances of this case. 
If not, the court’s position takes the following shape: An excluded co-eligible may not 
sue to revoke, but he will not be prohibited from appealing the original grant.  Though the 
effect of a successful appeal would be to undo the grant, the formal difference between a 
revocation suit and an appeal is crucial.  Though an appellate court may be prohibited 
from reversing a correct mandatory grant below, it will not be prohibited from reviewing 
a discretionary decision among co-eligibles. This position contradicts the probable 
meaning of Wingate v. Glascock above. Wingate, however, is subject to problems of 
interpretation, and by and large the cases are not clear as to whether attempts to revoke 
administration directly are distinguishable from using the appellate process to the same 
end. 
            The question remains whether there is anything special about the instant case—
any better-than-usual reason why the excluded sister should have been included, hence 
why her appeal would be plausible and even why a revocation suit brought by her might 
be acceptable.  I believe an affirmative answer can be defended.  There is no telling 
whether any such argument was made in the case, but it may be significant that the 
reporter so much as states the particular facts—the existence of a will, the death of the 
two executors. Something may have been made of them.  The theory of administration 
may arguably be that the ecclesiastical court supplies the place of a testator.  For that 
reason, there are normally no more checks on the ecclesiastical court’s discretion than 21 
Hen. VIII expressly puts on it. An intestate might, if he had got around to making a will, 
have appointed one of his two sisters executrix and sole legatee, leaving the other out in 
the cold. The statute does not expressly prevent the probate judge from making the same 
choice, and if he does he must be presumed to have acted responsibly to effect the dead 
man’s probable desires—in loco testatoris, as it were. There is no sufficient basis for 
presuming otherwise, and the statute seems to trust the ecclesiastical court’s discretion 
when it confers it—when it refuses the opportunity to make such rules as “Closest 
relatives of equal degree shall always be co-administrators.” Under this theory, however, 
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evidence going to show the deceased’s actual intentions should be allowed to rebut the 
normal presumption. If the ecclesiastical court is in effect to choose the dead man’s 
executor, it should do so in the light of what is known—or “legally known”—of his 
intentions; only when there is no on-the-record knowledge of his desires may all the 
discretion the statute allows be used. So here. We know that the deceased did not favor 
one sister, or either (unless by leaving them legacies, about which there is no 
information.)  He wanted two other people—two, not one—to be his executors and, 
presumably, residuary legatees. Administrators must now be put in the place of 
executors. I.e., by the usual practice, the now-executorless will would be annexed to the 
letters of administration; the administrators would be liable to satisfy any legacies and 
entitled to the residue. Under the circumstances, the best inference about the dead man’s 
intentions is that he would prefer to see both sisters in co-administration. He was 
indifferent between them and toward them, so far as appears. Since by accident they are 
to have what was intended for others, would he not prefer that they have equal shares of 
it? And would he not sooner trust the two of them to execute his legacies—checking on 
each other—than one whom he showed no sign of trusting? 
            A final case, from the Commonwealth period, 24 accords with earlier decisions 
against indirect means of effecting distributions. In this case, Davis v. Matthews, an 
intestate’s widow and nearest kinsman agreed that the widow would take administration, 
but would enter a bond guaranteeing a distribution. The agreement came out of a family 
dispute over who should be administrator.  The “contract” would seem to amount to the 
kinsman’s undertaking not to seek administration for himself or to challenge the 
widow’s’ proceedings to gain it in exchange for her undertaking to enter the bond. She 
carried out the contract in the first instance—i.e., obliged herself (presumably to the 
probate court rather than the kinsman) to make the distribution. But then she failed to 
distribute and was sued in the Prerogative Court (as of 1655 the secularized successor to 
the old ecclesiastical tribunal.)  The plaintiff was probably the kinsman with whom the 
administratrix had made the original agreement, but other relatives—beneficiaries of the 
distribution on which he bond was conditioned—may have been involved. The widow 
sought a Prohibition. 
            Counsel arguing against Prohibition conceded both that distribution is not directly 
compellable and that probate courts may not force it indirectly by requiring a 
distribution-bond whenever they like. A distinction was urged, however:  Mandatory 
administrator may not be compelled to enter a distribution-bond or denied administration 
unless he does; on the other hand, such a bond may be taken from one co-eligible when 
he is appointed over other co-eligibles. The distinction at once makes sense and 
controverts earlier opinion. It is of course implicit in counsel’s position that under 
appropriate circumstances a distribution-bond is not only valid, but specifically 
enforceable by the probate courts. There is no sign from the report that counsel tried to 
make anything of the widow’s prior agreement to enter the bond. In other words, they 
talk as if the case would be the same if the probate court had demanded the bond on its 
own initiative, or without any preceding history.  That the agreement could affect the 
equities is arguable, however. (Granting that even a discretionary administrator may not 
as a rule be forced to distribute by means of a bond, an exception may still be made 
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where there are strong equitable considerations—as where the person who becomes 
administrator expressly promises other members of the family that he will share with 
them and undertakes to secure that promise by a bond, and by his conduct deceives the 
other relatives into letting him assume administration unopposed.) 
            Counsel in favor of Prohibition did little more than contradict the other side: 
Distribution-bonds may never be required; allowing them is incompatible with the theory 
that probate courts exhaust all their authority by the bare act of appointing an 
administrator—and surely authority is not exhausted if it extends, not only to demanding 
a bond, but forcing the administrator to carry out the promise implied in the bond; as 
distribution-bonds are illegal, so are conditional grants of administration. The court 
disposed of the case by awarding a Prohibition nisi. It is not clear, however, that the 
judges agreed with the contentions of the widow’s counsel. The only member of the court 
to speak individually, Chief Justice Glyn, by implication accepts the other side’s starting 
point, though not its conclusion. Glyn holds that the bond should not have been taken, 
and that the consequent proceedings of the Prerogative Court should be prohibited, but he 
so holds because the widow was quasi-mandatory administrator. He is explicit about his 
thinking in this behalf: Admittedly 21 Hen. VIII permits the appointment of the widow or 
the nearest kinsman. In strictness, by the language of the statute, a widow chosen in 
preference to the nearest relative is a discretionarily chosen co-eligible. By common 
practice, however, widows are preferred over next of kin, and they ought to be unless 
there is a special reason to depart from the practice, as where the husband-intestate has 
made inter vivos arrangements for his wife’s support in widowhood. Therefore widow-
administratrices should enjoy the whole estate and should not be required to share with 
other relatives, by the device of a bond or otherwise.  Room is left for counsel’s 
contention that a true discretionary administrator—such as the niece preferred over the 
nephew or the sister over the sister in the cases above—may in one way or another be 
made to distribute the estate. Glyn does not embrace that proposition, but confines 
himself to what is necessary for the case at hand; he nevertheless lends it countenance. 
The widow’s counsel stated what one can probably call the orthodox position, and that 
was rather more conspicuously not embraced by the Chief Justice. Glyn’s view that 
widows should be preferred over next of kin and the common practice of probate courts 
that he relies on make good policy sense. He does not dress his opinion up to give it 
analytic respectability—as by arguing that practice “expounds” the statute, so that the 
statute “really means” that widows who are not otherwise provided for must be granted 
administration even though it does not say so. Glyn may be censured for his 
jurisprudence but praised for his honesty.  


