CHAPTER 2—ECCLESIASTICAL SUIT OUTSIDE DEFENDANT’S HOME
DIOCESE

Introduction and Summary

23 Hen. VIII, c.9, essentially provides that people may not be cited into an
ecclesiastical court outside the diocese (or peculiar jurisdiction) in which they live. There
is some difference of opinion in the cases as to which of two purposes the statute was
primarily made for, but it in any event serves both: (1) Protection of the subject against
the inconvenience of travel to remote places and the like. (2) Preservation of order in the
ecclesiastical system as a per se good. The practically important mischief behind the
statute was plaintiffs’ resorting to archdiocesan courts in preference to local ones and
archepiscopal willingness to take first-instance cases. Among other effects, the practice
deprived the defendant of one of the two appeals to which parties were entitled in
ecclesiastical litigation.

23 Hen. V111 was virtually never enforced by Prohibition in the 16™ century. (Note
the parallel with 21 Hen. V111, the statute discussed in Ch. 1 above.) The first major
issue resolved in the 17" was that Prohibition would lie to stop a suit brought in violation
of the statute. That was problematic because the statute appointed a penalty recoverable
from the ecclesiastical judge who cited a defendant out of his home diocese. (Again, cf.
21 Hen. VII1.) It is uncertain whether earlier judicial opinion was firm that the
availability of a penalty barred Prohibition. There may simply have been very few
attempts to get Prohibitions, because the statute was rarely violated and because the
penalty was perceived as adequate compensation by any parties who were
inconvenienced by being sued away from home. Preference for archdiocesan courts on
the part of plaintiffs may have increased in the 17" century, and those courts may have
become more receptive, giving rise for the first time to serious demand for Prohibitions.
A mixture of circumstances and motives may have entered into such a change; it is hard
to see clues to them in reported cases. It would not be surprising if the upper echelons of
the Church and the civil law profession came to favor more aggressive archdiocesan
tribunals, not necessarily from aggrandizing motives alone, but equally from ambition for
a more efficient and higher-quality legal system—avoidance of tedious appeals, more
competent handling of complex cases at the first-instance level. On the side of the
litigant, preference for specific enforcement of statutory rights via Prohibition could have
a strategic motive. If the stakes in the litigation are high enough, there is an obvious
advantage in challenging one’s opponent to fight over a Prohibition; then, if he declines
to fight or loses, to have two appeals still ahead. As the chance of the statute’s being
violated increased, so naturally did the chance of high-stakes cases occurring and of their
involving determined, sophisticatedly advised, or “strategically” litigious defendants. The
wider context of the statute’s judicial history remains quite speculative. It is perfectly
possible that pre-Jacobean professional opinion, though not much tested, was clearly
unfavorable to Prohibitions; the penalty was a satisfactory-enough remedy for, and
deterrent to, violation of the statute. Greater enthusiasm for Prohibitions as a remedy, or
the conviction that there was a public interest in the specific enforcement of jurisdictional
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lines despite alternatives and re%ardless of practicalities, may explain to a significant
degree the high incidence of 17" century Prohibition cases on 23 Hen. VIII.

Breakthrough in any event came from a court in which those attitudes were
especially strong—the Common Pleas during Coke’s Chief Justiceship. Throughout the
first half of the 17" century, the great majority of cases on the statute were in the
Common Pleas The King’s Bench eventually had little choice but to follow the lines laid
down by the Common Pleas, but the former court was visibly cool toward Prohibitions on
23 Hen. VIII. Left to itself, it would quite possibly have held that the penalty was the
only remedy. Coke as Chief Justice of the King’s Bench was unable to turn it around
completely.

Once Prohibitions to enforce the statute could clearly be sought, numerous issues
concerning its exact meaning arose. (There is no sign that any of these had been explored
earlier in penalty suits.) Some cases involve details of construction and hardly admit of
summary. The major issues indicated here were not all decisively resolved. The judicial
gloss on the statute had several loose ends at the time of the Civil War.

The following propositions were established beyond serious challengeability:

(1) Prohibition will lie to stop an ecclesiastical suit that violates 23 Hen, VIII. If,
however, a party cited outside his home diocese waits until the improper ecclesiastical
tribunal has given sentence against him Prohibition will be denied. This qualification is
an exception to the general rule that delaying until after sentence is not a bar to
Prohibition, save in case of very long or abusive delay. (See Vol. I, pp. 115 ff., for the
general rule.)

(2) Archepiscopal courts do not have sweeping powers to take cases away from
inferior courts. In a few cases, civilian counsel argued on behalf of the Archbishop of
Canterbury that usage or the Archbishop’s inherent prerogative gave him as much first-
instance jurisdiction, concurrent with that of lower courts, as he chose to assume. These
claims were firmly repudiated. They tend to make a mockery of the statute. If in effect it
did not apply to archdiocesan courts, its preamble, which calls attention exclusively to the
problem of archepiscopal usurpation, would be in vain. The statute would be addressed
to Bishops encroaching on other Bishops, which for practical purposes was not much of a
problem, and to the protection of archdeaconries and peculiars against Bishops, which
was not an agreed-on object of the statute at all (see below.) As a corollary: There are a
couple of decisions that the basic proposition still holds even though the defendant is not
forced to travel beyond the physical bounds of his diocese—as if the Archbishop moves
his court to a diocese where it does not normally sit, or a party living in the diocese of
London is cited into the Arches (an archdiocesan court permanently located in London.)

(3) Among its several exceptions—which caused most of the problems of
construction—statute saves the Archbishop of Canterbury’s prerogative to prove wills
when the testator has goods located in several dioceses (the Prerogative Court of
Canterbury.) This proviso was extended in one way and restricted in another. (a) Though
the statute says nothing about it, the Archbishop has an analogous prerogative to handle
intestates’ estates when the deceased had goods in more than one diocese. (b) Prerogative
to prove the will does not carry with it jurisdiction over legacy suits arising from the will.
The executor must be sued for legacies where he lives, except when there are several
executors resident in different dioceses—then archdiocesan jurisdiction is appropriate.

In contrast to the issues above, the following ones were much less clearly resolved:
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By far the most problematic feature of the statute was an exception for suits removed
to a higher court by request of the lower court to which it would normally belong. The
statute does not say that any suit may be removed by such request, but that any suit which
ecclesiastical law permitted to be so removed may be. There were some small issues on
the meaning of this proviso, such as whether the request can be made by a Bishop’s
deputy and whether it needs to be sealed. There are holdings on these matters of form, but
they do not add up to certain resolution. The big questions were (a) what the
ecclesiastical law does permit and how this is to be discovered; (b) whether the request
must recite reasons for requesting removal and, if so, what reasons are sufficient. The
second question in a sense falls under the first—Does ecclesiastical law require reasons
to be stated, and does it have a restricted list of good reasons? It is arguable, however,
that the statute barred indiscriminate removal even if ecclesiastical law did not, or could
not be proved to.

These issues did not really arise in the Common Pleas when Coke was Chief Justice.
In some ways the most important decision about 23 Hen. V11l was made by the Common
Pleas under his successor, Hobart (Jones v. Jones.) It was held that reasons must be given
and that not just any reason is valid, by force of the statute if not ecclesiastical law. (The
reason actually given in the case at hand was ruled insufficient.) The logic of this
decision is vulnerable, however. It was vigorously attacked from the Bar by William Noy
in subsequent cases, but in the upshot neither confirmed nor reversed.

In the end, the most important issue remained in nubibus. It is a critical issue because
if suits could be removed by the mere request of the lower court the statute would be in
danger of subversion. Lower courts would probably have had motive enough to “unload”
embarrassing or difficult cases on their own initiative; in addition, they would have been
subject to pressure from archepiscopal courts when the latter chose to “request
permission” to take a case. The underlying problem was establishing that ecclesiastical
law put any restrictions on removal in the face of civilian testimony to the contrary and,
failing that, finding any ascertainable restrictions in the statute itself. As with other
statutes from the Reformation period with which later courts had to struggle, this one was
a masterpiece of confusing draftsmanship at vital points.

(2) In less than perfectly clear language, the statute makes an exception for the
situation where a resident of Diocese A offends, or does the act which gives rise to an
ecclesiastical complaint, in Diocese B. In that general type of case, the court of B could
proceed without violating the statute. One would expect legal problems from this
provision, and they occur in a few cases. There are too few, however, and there is too
little articulation of principle in those, to permit abstracting many rules. Clearly if an
inhabitant of A came into B and committed an ecclesiastical crime he could be
prosecuted in B so long as he remained there. Prediction would be less reliable for
variants (returns to A, goes to C, leaves B but comes back after an interval, etc.) Clearly
an inhabitant of A cultivating land in B could be sued for tithes there from in B.
Defamatory words spoken in B by an inhabitant of A probably fall under the rule for
crimes committed in B (owing to the mixture of criminal and civil elements in
ecclesiastical defamation.) For the rest, prospective plaintiffs would be well-advised to
sue where the defendant lived. Except for the duty to pay tithes, rates, and the like, and
the duty to refrain from overt criminal acts, breach of ecclesiastical duties can usually not
be very plausibly "located” elsewhere than where the party happens to be; the statute
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plainly says he may not be sued where he “happens to be”, but where he lives. (The
concept of residence is not really explored in the cases. It arises in only one, where an
attorney who spent much of the year in London but had a “permanent address” elsewhere
was sued in London. It was held that the suit was improper; his regular and durable
“business address” did not count.)

(2) The statute expressly protects peculiar jurisdictions and their inhabitants. There
was some question, however, as to whether they were protected against diocesan
encroachment, or only archdiocesan. For good reason, some judges were disposed not to
intervene when an inhabitant of a peculiar was cited into the Bishop’s court. (The party
was not forced to travel beyond his home diocese and was not deprived of an appeal. The
title of peculiars to exclude the Bishop from concurrent jurisdiction would sometimes not
withstand scrutiny. Even if citation out of peculiars to the diocesan courts was a violation
of the statute, it is arguably so petty a violation that the penalty would always be an
adequate remedy.) Archdeacons commonly had first-instance jurisdiction, in practice or
by custom, in sub-districts of the diocese. An Archdeacon might arguably have the
privileges of a peculiar, but some judges would have said he could not, and in any event
making out a title to exclude the Bishop from concurrency could be tricky. Best advice to
a parson cited into the diocesan court from a peculiar or archdeaconry would be, “You
have a chance for a Prohibition, but with the difficulties you are likely to encounter it is
scarcely worth seeking one.”

Trends in the construction of the statute over the period 1600-1650 do not stand out
strongly. There is a slight tilt away from willingness to grant Prohibitions on the part of
the Caroline courts, but no real departure from earlier law to the degree it was settled.

Text—the Cases

A statute frequently enforced by Prohibition was 23 Hen. VIII, ¢.9. This act was made
to preserve localism in ecclesiastical justice. Subject to a number of exceptions, it
provided that people should not be sued for ecclesiastical causes outside the diocese in
which they lived. Prohibition cases on the statute bring together several general and
recurrent themes: The authority of the principal common law courts to interpret statutes
and enforce their interpretation by Prohibition; the legitimacy of common law
enforcement by Prohibition of intra-ecclesiastical lines of jurisdiction; whether provision
for punitive damages or for a penalty in a statute should be taken to exclude its
enforcement by Prohibition. Numerous cases on 23 Hen. VIII raise these questions
explicitly or implicitly, along with detailed questions about the meaning of the act.

For whatever reason, the judicial gloss on 23 Hen. VIII was mainly written by the
Common Pleas when Coke was Chief Justice there. | have found no reported Prohibition
cases on the statute from Elizabeth’s reign. The manuscript version of Justice Hutton’s
reports contains a list of practice precedents—i.e., Prohibitions granted on the basis of the
statute, but without any indication as to whether the writ was contested or of judicial
reasoning..? It is likely that all the precedents are from the Common Pleas, where Hutton

% Harl. 4831, among reports from H. 1 Car. The cases listed are as follows: (1) Fowle,.
H. 6 Jac—wrongful citation from diocese of Coventry and Lichfield to Court of
Audience. (2) Hurst. H. 7 Jac—Winchester to Arches, suit for tithes. (3)Wells. M. 7
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practiced as a Serjeant from 1603 and served as a judge after Coke left that court. One
precedent on the list comes from 43 Eliz., as compared to one from P. 2 Jac. (pre-Coke)
and ten from 6-12 Jac. (the Cokean period.)

From M. 44/45 Eliz., | have a penalty or damage suit on 23 Hen. VIlI—as
opposed to a Prohibition suit.?® One of the reports of this case (see note for the
substance) gives the information that the statute was discontinued at one time but revived
by the Supremacy Act of 1 Eliz. It was discontinued in the sense that it was repealed,
along with several pieces of Henrician legislation concerning the Church, by 1 and 2
Philip and Mary, ¢.8. 1 Eliz. “revived” it (by that term, without revision) together with
the other repealed statutes. The reporting of this fact suggests that 23 Hen. VII and suits
based on it were not as familiar as they later became.

My earliest Jacobean report bearing on the statute comes from the King’s Bench in
1605.%" It gives a remark by Justice Yelverton apparently connected with a case before

Jac.—Norwich to Arches, for scandalous words (4) Powell. T. 8 Jac.—"“consimile”..(5)
Fitton. H. 7 Jac,—to Archbishop of York. (6) Foster. P. 12 Jac.—"consimile”. (7) Rudd
et al. 43 Eliz.—sole Elizabethan case, see text; from a peculiar in Rutland called
Ledington; only case on the list about episcopal encroachment on peculiars. (8) Brydges.
M. 9 Jac.—to Arches, defamation; close enough in date to the reported case of that name
(Note 16 below) but subsrance does not look the same. (9) White. M. 9 Jac.—Oxford to
Arches, legacy. (10) Derby. M/ 9 Jac.—matrimonial. (11)Plombe. P.2 Jac.—Norwich to
Canterbury, the See of Norwich being vacant, a circumstance that occurs in none of the
reported cases. (12) Vincent. M. 8 Jac.

For what bare precedents are worth, the 12 cases listed are significant evidence in
addition to the cases following in the text for a brisk Jacobean trade in enforcing 23 Hen.
VIII by Prohibition, since there is little or no overlap with reported cases. The list ends
with one precedent of a penalty suit on the statute—same case as nest note below;
evidence of such suits is very sparse.

6 M. 44/45 Eliz. C.P. Lansd. 1074, f. 405b; Lansd. 1058, f. 55 sub. nom Maghen v.
Bakington. Bakington or Babongyon was Chanellor of the Bishop of Coventry and
Lichfield, who cited Maghen or Mighen out of a peculiar—quod nota—ex officio for the
offense of keeping a school without the Bishop’s license. The Chancellor denied that he
had cited M. for that, but rather for publishing schismatical opinions; he also denied that
plaintiff lived in a peculiar. M. demurred to this plea, which was held insufficient on two
grounds of form: (a) the alleged schismatical opinions should have been specified; (b) B.
should not have admitted citing M. and alleged affirmatively that he cited him for a
different cause—rather, he should have simply confessed or denied what M. said, that he
was cited for keeping an unlicensed school. The reporter thought, however, that judgment
was stayed because M.’s declaration was also insufficient, for not showing whom the
peculiar belonged to and “other defects.” (Lansd. 1074 gives these full facts; the other
report says only that a penalty action was brought on the statute.)

*7T. 3 Jac. K.B. Add. 25,209, f. 65 (Of the persons appearing in the report besides
Yelverton, Harris is identified as “the old—or senior—serjeant”’; Winckorne is identified
as counsel in the case. The way in which the two lawyers are presented is what makes me
think that Harris was probably not counsel in the case, but advising the court on his
own—the point in question was certainly not a familiar one for the King’s Bench.)
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the court (for the report says that one Winckorne, who was of counsel “in the case”,
agreed with Yelverton, and that “the suit” concerned matrimony.) Yelverton’s opinion
was that although 23 Hen. VIII appoints a penalty, “yet a man may not sue another out of
the diocese although he agree to pay the penalty in the statute.” | take this as saying that
a suit brought out of the proper diocese should be prohibited despite the alternative of the
penalty; as it were, the statute says “Thou shalt not”, as opposed to merely putting a
price-tag on suits in the wrong diocese, and “Thou shalt not” should be given effect by
Prohibition. Yelverton’s formulation may, however, have a narrower meaning. In
speaking of the ecclesiastical plaintiff’s “agreeing” to pay the statutory penalty, he could
have had a literal agreement in mind. One might argue that whether or not suits contrary
to the statute are generally prohibitable despite the availability of the penalty, they should
in any event not be prohibited if the plaintiff expressly agrees to pay the defendant £5 and
the King £5—the sum at which the statute may be said to value the offense, and which
could conceivably be said to “liquidate” the double tort damages which the offended
party is also entitled to recover. If that is arguable, Yelverton rejected the argument.
Winckorne agreed with him, but Serjeant Harris, who may be speaking for himself rather
than as counsel (see note) is reported as holding the contrary. He may have been
addressing the special case of an explicit agreement, but may also have differed from
Yelverton on the general effect of appending a penalty to a “Thou shalt not”. The latter
point was soon to be resolved by the Common Pleas in favor of Prohibition.

In contrast with these faint beginnings, | have 15 reported cases plus 1 nota,
which may or may not relate to a separate case, from the Common Pleas in the years
1608-1613, during Coke’s Chief Justiceship. For what bare precedents are worth,
Hutton’s list above adds a few more. These figures compare with 5 from the King’s
Bench in all of James I’s reign, 7 Common Pleas cases plus a nota from that reign after
Coke left the court, 6 plus a nota from the Caroline Common Pleas, and only 1 from the
Caroline King’s Bench. Because of the Common Pleas’ preponderance, | shall deal with
all cases from that court before turning to the King’s Bench.

The first significant case, Lewis and Rochester v. Proctor, *® is much the greatest.
General questions—the common law judges’ authority to construe statutes concerned
with the Church, the prohibitability of suits punishable by penalty action—were
discussed explicitly, and there was thorough debate on the whole meaning of 23 Hen.
VI along the way to deciding the immediate issue. The decision to grant Prohibition in
this deeply argued case probably opened the gates to the numerous subsequent
Prohibitions based on the statute. The immediate issue of construction was whether the
statute applied to inhabitants of the diocese of London sued in the archdiocesan court of
Arches, which was located in the city of London. The act manifestly applies, for example,
if an inhabitant of Bath and Wells is sued before the Bishop of Coventry and Lichfield in
respect of a crime or tort in no way committed within the diocese of Coventry and
Lichfield. Lewis and Rochester, however, lived in Essex within the diocese of London
and were sued in the Arches for tithes grown in Essex. To answer in the Arches they
would not have had to go physically out of their home diocese. Among other arguments

2813 Coke, 4, sub. nom. Porter and Rochester’s Case, M. 6 Jac. C.P.; 2 Brownlow and
Goldesborough, 1—undated, sub nom. Lynche v. Porter; Lansd. 601, £.207; Harl. 4817,
f. 192, sub nom. Lewis and Rochester v. Proctor.
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against a Prohibition, it was urged that 23 Hen. V111 did not apply in these circumstances.
(The Arches was held in the church of St. Mary le Bowe, that parish, along with a dozen
others, being part of the Archbishop of Canterbury’s London peculiar. A peculiar is the
ecclesiastical equivalent of a franchise: an area carved out from a diocese and not subject
to the Bishop’s courts. If Lewis and Rochester had lived in St. Mary le Bowe, or perhaps
elsewhere in the Archbishop’s peculiar, they would without question have been suable in
the Arches; indeed, it would almost certainly violate 23 Hen. V111 to sue them before the
Bishop of London. As it was, they claimed that they could only be sued in the diocesan
courts, irrespective of the physical location of the Arches.)

The reports of this case are of two sorts. Harl. 4817 and Brownlow give narrative
accounts, differing only in that each contributes details which the other lacks. Coke and
Lansd. 601 give the court’s resolutions with almost no narrative. The latter reports are the
same except for small ways in which one supplies what the other omits. Both have the
marks of authentic Cokean products. Lansd. 601 is a MS. version of 12 Coke, containing
some material not included in the printed volume. Lewis and Rochester found its way to
13 Coke rather than 12 Coke. Neither of these posthumous volumes is of the quality of
the 11 volumes published in Coke’s lifetime. The report of Lewis and Rochester,
however, in both versions, is typical of Coke’s style. He preferred not to recount the
unfolding of a case, with the separate arguments of counsel and the judges, but to gather
what he thought was decided in the form of “resolutions.” Aside from the omission of
sometimes significant details, this method tends to make the “resolutions” look more
deliberate and coherent than what the judges actually said in discussing and deciding the
case. Coke was not inhibited about reordering what had been said and adding arguments
or authorities. Sometimes material misrepresentation of the events in the courtroom
resulted. In the present instance, however, there is no real conflict between Coke’s
“resolutions” and the “motion picture” of the case. He may have added some points that
he did not express orally in court, but most of what he says was resolved did indeed come
out in the discussion. I shall nevertheless, in view of the contrasting character of the
reports, proceed by following and combining the narrative accounts, then add the further
points that Coke’s summary contributes.

When Lewis and Rochester sought their Prohibition, they of course set out their
basic claim: they lived in Essex; the tithes were grown there; suing them in the Arches
instead of the diocese of London violated 23 Hen. VI11. But one further allegation is
significant: they said expressly that the Bishop of London had not given his license for
the suit to be in the Arches. Including this allegation was probably prudent pleading,
rather than necessary. 23 Hen. VIII provides that when a Bishop or other inferior
ecclesiastical judge requests a superior judge to take a case, the higher court may take it
without violating the statute. As we shall see, the exact meaning of this provision was
problematic. | doubt, in the light of other cases, that plaintiff-in-Prohibition had a
“pleading burden” to say negatively that the inferior judge had made no request or given
no license, but one might as well say so.

The court’s first move was to assign a day to show cause against Prohibition. I.e.,
the judges did not grant a Prohibition at once, leaving defendant-in-Prohibition to move
for Consultation or to plead formally if he had anything to say for himself. Neither did
they withhold all commitment until arguments for Prohibition were developed. In this
case, giving a day to hear argument against Prohibition had a special character. It seems
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evident that what the judges expected and wanted to hear was civilian argument.
According to Harl. 4817, the first thing the judges said was that they wanted to be
informed by civilians of usage since the statute. The legal implication of that desire
should not be taken too literally, but it is still significant. The judges apparently wanted to
know whether the Arches had made a practice of entertaining cases throughout the
diocese of London, outside the Archbishop’s peculiar. | doubt that they would have held
the usage conclusive—i.e., that if the Archbishop had regularly assumed jurisdiction he
was entitled to—but they could still have been justified in thinking it relevant. Perhaps
consistent usage in the Archbishop’s favor would argue implied consent by the Bishop,
thereby at least raising the question whether tacit assent to a general assumption of
concurrent jurisdiction fell within the statutory exception for requests by inferior judges
to superior. In any event, the judges wanted to know what had been going on in the
ecclesiastical sphere. This confirms what negative evidence from the many years between
23 Hen. VIII and 1608 suggests: attempts to get Prohibitions based on the statute were
very unfamiliar. So basic a point as standard ecclesiastical practice in London had
apparently not been looked into judicially before.

Accordingly, three civilians appeared and argued—Dr. Farrand, Dr. Martin, and
an anonymous third. As it turned out, they did a great deal more than inform the court of
the ecclesiastical practice, indeed more than argue the narrow issue in the immediate case
(whether a citation to appear within the physical borders of London diocese falls under
the statute.) Rather, they made sweeping arguments against the enforcement of 23 Hen.
VI by Prohibition and in favor of virtually exempting the Archbishop of Canterbury
from it. | wonder whether such argument is not what the court expected and invited.
There is no indication that common law counsel spoke against the Prohibition, whereas
Serjeant Dodderidge made a full-scale argument on the other side. Civilian counsel did
not appear as adversaries on both sides. Rather, they seem to be speaking for the
Archbishop and the ecclesiastical establishment, more than for the defendant-in-
Prohibition. In sum, it looks to me as if the judges knew they had a novel issue on their
hands, knew that routine handling of the case possibly eventuating in a Prohibition would
offend the Church authorities and their political friends, and therefore opted for the grand
manner—a full opportunity for the Archbishop to represent his interest and a fundamental
treatment of the issues.

The civilians’ basic theory was that the Archbishop had full concurrent
jurisdiction throughout his province—i.e., that he could entertain any suit in any diocese
if he chose to and if, in the case of civil litigation, the plaintiff chose to go to an
archdiocesan rather than a diocesan court. As was shown on the other side to the point of
over-Kkill, this theory comes close to reducing 23 Hen. V11 to unintelligibility. Among
other objections, it involves the premise that the statute does not mean what it seems to
say—that suits must be brought in the court of the diocese where the defendant lives,
with certain specified exceptions—but rather that it confines suits to the defendant’s
home diocese in so far as the ecclesiastical law already so confines them. Because the
Archbishop by ecclesiastical law has concurrent jurisdiction in every diocese, says the
theory, he has it notwithstanding the statute. Construed by intent (though the civilians did
not articulate this point), the statute does not mean to take away any jurisdiction that was
previously valid by ecclesiastical standards. The civilians realized, however, that their
theory tended to make the statute pointless and attempted to show that it would have
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served some purpose even admitting their concurrency doctrine. For they conceded that
the Archbishop could not take over suits already commenced in diocesan courts except
by way of appeal (and they could of course have made the obvious point that there are
other situations presumably covered by the statute, such as my imaginary case of a Bath
and Wells suit pursued in Coventry and Lichfield.) In the abstract, without too much
attention to the precise language, the act could be intended to reinforce such pre-existing
ecclesiastical rules as that against archiepiscopal “disseisin” of a Bishop already
possessed of a suit.

Secondly, the civilians claimed that all usage supported their concurrency
doctrine. As we shall see, Dodderidge and the court came close to conceding this factual
assertion, though they did not give legal weight to the usage. Dr. Martin made the
curiously precise statement that in the period before the statute the Archbishop exercised
concurrent jurisdiction for 427 years before any complaint was made, after which
someone objected to the Pope and the Pope held that people from any diocese could be
cited to the Arches. | know nothing of what Martin was referring to, but his figure is not
senseless. It could say that the usage continued from William I’s establishment of
separate ecclesiastical courts down to shortly before the Reformation, when the Pope
settled the first controversy in the Archbishop’s favor. If that happened, the Archbishop
would have been confidently and routinely exercising concurrent jurisdiction in 1531-32,
when the statute was made and when the Pope, after all, was not yet excluded from the
English ecclesiastical system. One can rationally ask whether the statute-makers are
likely to have meant such established and recently confirmed practice to be henceforth
illegal (without, incidentally, implying that the Papal judgment should have any force as
such.)

The civilians next tried to argue that the Act in Restraint of Appeals—24 Hen.
VIII, c.12—proved that concurrent jurisdiction in the Archbishop was recognized as
lawful. If that was acknowledged a year after 23 Hen. VIII, it would of course be
extremely difficult to say that the earlier statute had made such concurrency unlawful for
the future. The language in question was wrenched out of context (as was pointed out in
rebuttal), but the act does speak as follows (in Sect. iv): “every...cause now depending or
that hereafter shall be commenced...before any of the said Archbishops...shall be before
the same Archbishop where the said...cause...shall be so commenced definitively
determined...without any other appeal...than is by this act limited.” The civilians took
this to show that causes could be lawfully commenced before Archbishops, not just
appealed or removed before them (which of course it does show) and then to imply that
any ecclesiastical cause could be commenced there. The inference involves a saltus:
Why should the act not be taken as acknowledging only that some suits can be
commenced before the Archbishops—notably suits against persons living in the dioceses
of Canterbury or York or in peculiars belonging to the Archbishops (reading 24 Hen.VIII
in the light of 23 Hen. VIII) and probate suits falling within the Archbishops’ prerogative
(which are expressly exempted in 23 Hen. VI11)? Even so, the civilians’ point is not
unreasonable. 24 Hen. VIII speaks generally of suits commenced before the Archbishops
and does not go out of its way to explain that it is referring only to certain limited
categories. To say that 24 Hen.VIII was written on the assumption that suits may be
commenced before the Archbishops at will—so long as they have not already been

104



commenced in a lower court—is only “favorable construction” of words which could
have been, but were not, so drawn as to exclude such construction.

Besides their exposition of ecclesiastical law, usage, and understandings at the
time of the statute, the civilians also spoke in their initial argument to the policy of the
statute as applied to the immediate situation. Coke’s statement of resolutions helps fill out
what was said to this intent. (He states the arguments that were made and proceeds to
answer them. Brownlow puts the same point, less precisely, in the civilians’ lead-off
speech.) The general point is that the statute only meant to protect people against being
summoned to remote ecclesiastical courts and therefore did not apply when they were
summoned to one place in London diocese rather than another. This comes to an
argument by way of concession, because one could throw away the claim of general
concurrent jurisdiction in the Archbishop and still maintain that the act was meant to take
effect—or at least should be “specifically enforced” by Prohibition—only when the
subject would be put to material inconvenience. More precisely, the civilians relied on
two places: (a) The title of the act, “That no person shall be cited out of the diocese where
he or she dwelleth.” I.e., the title expounds the strict meaning—no one shall be cited to
appear outside the physical limits of the diocese where he lives, and the act has no force
until someone is so cited, as had not happened in this case. (b) The opening words of the
preamble—“Where great number of the King’s subjects...have been...called to
appear...far from and out of the diocese where such men be inhabitant and dwelling...”
(My italics indicate the language emphasized.)

After the civilians had made the above points, Chief Justice Coke interrupted with
a counter-argument: Canon 94 among the canons made by Convocation and given the
royal assent in 1604 expressly confirmed 23 Hen. V111 by providing that no one except
inhabitants of the Archbishop of Canterbury’s diocese should be cited to the Arches. The
civilians answered in two ways. Dr. Farrand argued that the Archbishopric of Canterbury
was vacant when the canons were made (between the death of Whitgift and the
appointment of Bancroft.) Under those circumstances, a canon deprivatory of the
Archbishop’s jurisdiction was not binding, according to Farrand (“but it is a feeble
response”, says the reporter of Harl. 4817.) Dr. Martin argued that the canon was void by
virtue of 25 Hen. VIII, c. 19—the Act for the Submission of the Clergy, which provides
that canons contrary to the laws and customs of the realm shall not be valid. Martin’s
contention was that the long usage which he had just asserted was the sort of custom or
prescription that the statute had in mind.

Before giving up the floor, the civilians added two further bricks to their edifice.
First they argued that the exposition of the act, because it was an ecclesiastical statute,
belonged to them. Translated into procedural context, the argument comes to the basic
case against enforcing statutes governing ecclesiastical jurisdiction by Prohibition. The
common law courts could not be excluded from dealing with 23 Hen. V111 altogether,
because the statute gives damage and penalty actions, which must be brought at common
law. Were its meaning to come in question in such an action, the common law courts
must interpret the statute; the most they could do by way of self-denial would be to defer
to known ecclesiastical opinion and consult civilians. But the self-denial of refusing
Prohibition regardless of the merits—trusting the ecclesiastical court to deny itself if a
statute so requires—can be practiced strictly. Secondly, the civilians argued that the
Bishop of London had consented to the suit in the Arches by the tacit or passive means of
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not protesting it. Dr. Martin said that the Bishop had notice; | suppose he meant
constructive notice or notice of the Archbishop’s general practice of taking cases in
London and other dioceses, though it is remotely possible that he intended a factual
statement—an unpleaded denial of plaintiff-in-Prohibitions’s stated claim that the Bishop
had not given notice. This argument depends for its force on the premise that an inferior
judge’s failure to protest falls within the statute’s exception for cases in which such
inferior judge requests a superior to take a suit. The statute expressly incorporates the
ecclesiastical law on this point by exempting removals-by-request on condition that they
are lawful by ecclesiastical standards. If by ecclesiastical law a superior judge may defeat
the jurisdiction of an inferior simply by taking a case, provided the inferior judge has
notice and registers no protest, it is plausible that there is no violation of the statute.

At this juncture, by the most likely construction of the sequence, the civilians left
off and Serjeant Dodderidge made his detailed argument in favor of Prohibition. He
started by simply denying the concurrency theory as a matter or law: the Archbishop has
original jurisdiction in his own diocese and peculiars and nowhere else. Yet Dodderidge
conceded that there was at least a good deal of usage to give color to concurrency. He
rather explained this fact than denied it: In the Papist times the Archbishop exercised
legatine authority derived from the Pope—as legatus natus, or possessor of legatine
power without special appointment. Pursuant to that authority he could (by then-current
ecclesiastical standards) and in fact did entertain suits in all the dioceses under him.

Now, however, such legatine authority was abolished together with all other powers in or
derived from the Pope. By the standard Anglican theory, it was usurped in its day, like all
Papal power; in any event, the ecclesiastical law of that time and usage erected on it were
now irrelevant. But obviously there was “at least a great deal of usage”, de facto.
Dodderidge avoids saying that the usage changed with the law; perhaps he realized that it
had not; but any usage of concurrent jurisdiction since the Reformation lacked such color
of legitimacy as the same usage before the Reformation had and was therefore entitled to
no legal force. Such was Dodderidge’s general position. On the Arches specifically,
however, he maintained that its authority did not extend beyond the parish of St. Mary le
Bowe. Legally it never could reach, and factually it never had, beyond that parish. The
Archbishop’s Court of Audience was and remained the proper forum for such other
original jurisdiction as he could lawfully exercise—at this day, the court to which
inhabitants of the other London parishes in his peculiar should be cited.

Dodderidge next insisted that the 1604 canon was “great proof” of his position.
On a general plane, he argued that an act of Convocation, involving the whole episcopal
bench and various deans and Church-law experts, could hardly be based on ignorance of
ecclesiastical law or indifference to the Archbishop’s interests. More specifically, he
went to the “legislative history”: The Bishops of London, Lincoln, and Winchester had
“grudged” at citations of their diocesan subjects into the Arches, but had been reluctant to
complain when the Archbishopric was occupied. (In practice, though Dodderidge does
not put it so baldly, this probably means the Bishops were afraid to complain, or
pessimistic about their chances of success, when Whitgift, with his strong personal
backing from Queen Elizabeth, was in office. Note how this point amounts to a still more
explicit concession on Dodderidge’s part that the usage was as the civilians said it was. )
The complaints were brought out in the open during the vacancy, when Dr. Bancroft, now
Archbishop of Canterbury, was the presiding office of Convocation. (In Brownlow’s
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account, Coke, speaking later, reinforces this point by adding that the jurisdiction of
Canterbury was temporarily committed to Bancroft at the time the canon was made,
while Bancroft was still Bishop of London.) So much, Dodderidge thought, for Dr.
Farrand’s argument from the vacancy of the See in the actual circumstances, even
assuming that something could be said for it in the abstract.

Dodderidge turned next to construction of 23 Hen. VIII itself—to showing that
the act makes no sense if it is taken as contemplating that the Archbishops were perfectly
entitled to exercise concurrent jurisdiction. He asserts the general intent of the statute to
curb the Archbishops, without insisting as strongly as he might have on the way the
preamble makes that intent very hard to doubt, and then focuses on the strongly
persuasive effect of two provisos: The act expressly provides that the Archbishops may
take heresy cases if the inferior judge consents (and here the language about assent is
looser than in the exemption for cases removed by request) or if “he do not his duty in
punishment of the same.” The act also expressly saves the Archbishop of Canterbury’s
prerogative jurisdiction in probate (i.e., his prerogative to supervise probate of wills when
the decedent had goods in more than one diocese—the usual definition of the prerogative,
later affirmed in cases on 23 Hen. VIII, though the statute refers to it without definition.)
These savings, Dodderidge argues, would be purposeless if, in the eyes of the statute-
makers, the Archbishop could take any diocesan case.

Finally, Dodderidge answered the civilians’ argument from the Appeals Act. His
point here is only what common sense and a sense of context must assert against the
civilians’ nicety: The Appeals Act has nothing to do with distributing ecclesiastical
jurisdiction within England, but only with preventing appeals from being taken to Rome.
It mentions suits commenced before the Archbishops because there is after all such a
category—cases arising in their own dioceses—and to close all holes the Appeals Act
had to provide that such suits be settled by the Archbishops and not appealed to Rome.
(The act does of course provide for such cases to be appealed into the Chancery—or to
the Delegates as the practice was worked out—in contradistinction to diocesan cases,
which went to the archdiocese first and then to the Chancery/Delegates.)

Upon these arguments, the court gave its opinion, except that after Coke had
spoken for the court the civilians were allowed to try one more approach, which proved
as unsuccessful as their original ones. Prohibition was granted by a majority of Coke,
Warburton, Foster, and Daniel, no one except the Chief Justice speaking individually.
Justice Walmesley dissented (according to Brownlow—other reports leave his dissent to
be inferred from the fact that he is not heard from) on a ground to which he was much
devoted—viz. the position that the Common Pleas, unlike the King’s Bench, could not
prohibit unless a “foreign” court proposed to interfere in a case actually pending before
the Common Pleas. (Brownlow says that the civilians urged this point too.) In other
words, so far as the evidence shows, Walmesley did not dissent on the substance, though
his position may have masked substantive disagreement, or at least distaste for the result.)
Apart from his belief that the Common Pleas had no standing to prohibit without an
action pending, Walmesley was especially reluctant to prohibit one ecclesiastical court
from encroaching on another—a position he would probably, or at least could logically,
have held if he had sat on the King’s Bench rather than the Common Pleas. Covertly or
overtly, Walmesley’s generally conservative approach to Prohibitions may be reflected in
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his dissent, whether or not he was persuaded by the civilians’ dubious interpretation of 23
Hen. VIII.

Coke and the majority in effect adopted everything Dodderidge had argued as the
court’s opinion. It is clear, however, that Coke added further points, whether or not he
said in open court all that he later formulated into resolutions. In giving Coke’s opinion, |
shall omit what only repeats Dodderidge and combine the resolutions with other sources
in a composite picture of his contribution. To start with, Coke was explicit in asserting
the common law judges’ authority to expound statutes dealing with ecclesiastical matters.
He cited cases in support of this proposition and explained one of them. (2 Hen. 1V, c. 15,
permitted ecclesiastical judges to imprison persons holding erroneous opinions. In Henry
VII’s reign, a man was committed for saying that he ought not to pay tithes to his curate.
The man brought False Imprisonment, and in disposing of that case the common law
judges debated what “erroneous opinions” the statute applied to.) Whether title to pass
on ecclesiastical matters in the course of expounding a statute in order to dispose of a
common law action entails that statutes should be enforced on Church courts by
Prohibition may be doubted, but Coke clearly had no doubts. Lewis and Rochester was
meant to settle that question for 23 Hen. VIII, and it can probably be regarded as having
done so.

On the general meaning of the statute, Coke emphasized the preamble, as
Dodderidge had not; from the preamble it appears that archiepiscopal infringement of
diocesan jurisdiction was the center of the makers’ concern. On the other hand, Coke
went to some length to show that the preamble’s reference to citation to far-distant courts
should not be taken as restrictive. (VVarious other statutes called attention to the “greater
mischief” in their preambles, but had been held to apply to lesser instances of the same
mischief.) The benefit of the act for the subject, Coke said, was only in part to save
people travel to remote places; the other benefit of localism—trial in the place where one
is best known—was also intended, and another purpose was to insure people maximum
appellate recourse. A few reinforcing points from minute linguistic features of the act
may be omitted. They add up to a meaning that can scarcely be doubted and illustrate
Coke’s gift for taking a document apart.

On the immediate question, whether citation to an archdiocesan court within
London is citation out of the home diocese as the statute means it, Coke argued that
“diocese” refers to jurisdiction, not to a physical circumference. He thought that the
etymology of “diocese” supported this interpretation and that precise language in the
statute removed all doubt. (The penalty clause imposed the £10 forfeiture for citing men
out of their home diocese “or other jurisdiction”, thus showing that by “diocese” the
makers meant a jurisdiction and not a place.) Coke also noted that the statute protects
peculiars and people living in them against diocesan and archdiocesan courts; he thought
it particularly absurd to suppose that the statute did not by the same token protect
diocesan courts against peculiars, such as the Arches was. Finally, he pointed out how
extendable the civilian position was even without the full concurrency doctrine, for the
Archbishop had peculiars in several other dioceses besides London. If citation to any
such peculiar geographically within the diocese did not violate the statute one might as
well admit full concurrency for most practical purposes, despite the overwhelming
objections to admitting it developed by Dodderidge with some additions by Coke
himself.
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After Coke had spoken, Dr. Martin shot his reserve arrow: The statute imposes a
penalty, therefore it should not be enforced by Prohibition. This argument remains cogent
even if one throws away the rest of the civilians’ case; plainly they did not want to use it
until the rest of their case had to be thrown away. Besides his bare theory, Martin had a
prospectively embarrassing further fact to lean on: In this very case, earlier in the same
term, Rochester had sought a Prohibition in the King’s Bench and been turned down.
Martin does not say that the King’s Bench made the decision because it thought that the
penalty was an adequate remedy and the only one intended by the statute-makers, but the
context in which he introduces the decision suggests that that was the reason.

The Common Pleas shows no sign of being moved by what the King’s Bench had
done, unless to be painstaking in refuting Martin’s theory. The judges held “that when
any judges of any court are prohibited to do anything, if they proceed against the statute
Prohibition lies.” (Harl. 4817. The words of the two reports in resolution form are
virtually identical on this point.) Considerable support, direct and analogical, was
adduced for the rule, some of it in open court, though Coke may have added more in
formulating the resolutions. Various statutes limiting various courts in the common law
sphere (the Steward and Marshall, the Constable of Dover, the Justices of Assize) were
cited as acts which could be or had been enforced by Prohibition. I suspect the value of
emphasizing these examples is that they point to the generality or neutrality of the rule:
The Common Pleas was not insisting on its power to prohibit the oft-prohibited
ecclesiastical courts even when Parliament had provided a penalty; it was insisting on its
power to enforce by Prohibition any statute limiting the jurisdiction of any court,
whatever features beyond the essential mandate, such as a penalty clause, the statute
might have. But after the point is made in completely general form two specifically
ecclesiastical instances are added. In the MS. version of Coke’s resolutions, it is said that
Prohibition would lie to the Chancellor if anyone lodged an appeal in the Chancery
contrary to the Act in Restraint of Appeals (24 Hen. VIII, c. 12), even though the statute
imposes penalties and even though the matter is purely spiritual. (I assume the
contemplated offense would be trying to by-pass the archdiocesan level and go directly to
the Chancery, where the statute provided ecclesiastical appeals should go after the
archiepiscopal court had ruled on them, instead of to Rome as theretofore.) Harl. 4817
and the printed Coke both cite the Mortuaries Act (21 Hen. VIII, c. 6) as one that
appoints a penalty, but on which prohibition nevertheless lies. In 13 Coke, 23 Hen. VIII
is said to be stronger than 21 Hen. V111 because the former was made to maintain the
jurisdiction of Ordinaries, as well as for the people’s ease. In other words, it is plausible,
though not valid, to argue that an act made solely for the protection of the subject will
serve its purpose if the injured party can recover the appointed penalty; the Mortuaries
Act, protecting people against excessive mortuary fees, is such a statute. 23 Hen. VIII, on
the other hand, is meant to do more than make up for the injury a man might suffer in
being forced to travel, say, from Cornwall to Canterbury; it is intended, in addition, to
prevent one ecclesiastical court from doing what another ought to be doing, and that
specific effect—the control of jurisdiction—is what Prohibitions exist to secure. (It is of
course true that the double damages and penalty remedies in 23 Hen. VIII would
dissuade from violation of the statute and thus of the lines of jurisdiction which the
statute was meant to reinforce, but surely the interest of courts in their jurisdiction is both
incompensable and important enough to protect by a specific remedy.) It is of some
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significance for later cases, in which the question arose again, if Lewis and Rochester can
be taken as deciding inter alia that 23 Hen. VIII had a double purpose—to protect both
the subject and the ecclesiastical courts.

Exempla more analogical than directly in point enrich the meaning of the court’s
holding that Prohibition lies despite the penalty. The MS. Coke cites a provision of the
Statute of Gloucester inflicting punishment on the sheriff if he fails to put his name on
returns of writs and says that omission of his name is legal error notwithstanding the
penal provision. In other words, statutes that penalize some form of feasance or non-
feasance may generate other legal consequences than the penalty itself—whether award
of a Prohibition or reversal of a judgment in Error. 13 Coke cites a Year Book holding
that anyone who does something prohibited by a statute may be fined for “contempt of
the law.” That is (I take it), a statute which in plain language forbids is to be taken
seriously as forbidding. Such a statute makes it a criminal offense (sub-felonious of
course) to do the thing forbidden, even though it does not do so expressly or appoint a
definite penalty, and even though some other sanction or consequence (such as nullity in
a transaction or error in legal proceedings) would be generated by the statute. By the
same token, an act which forbids a court from doing something should be “taken
seriously as forbidding”, and enforced by the available means of Prohibition, even though
another consequence—such as liability to a penalty—is generated by the act.

Finally, the conclusion that the penalty did not close off Prohibition was
reinforced in three ways, though the principle that any prohibitory statute addressed to
courts may be given effect by Prohibition can support that conclusion unassisted. First, a
nota at the end of Harl. 4817 (which may come from the reporter rather than the court)
calls attention to the structure of 23 Hen. VIII: the statute first forbids suing people out of
their diocese, then in a later clause gives the penalty, wherefore Prohibition clearly lies.
This argument makes it possible to jettison the general principle or demote it to a rule of
construction and still save the conclusion. l.e.: Maybe a statute which contains no distinct
prohibitory language, or merely implies that something on the part of courts is forbidden
in the very language that subjects it to a penalty, is meant not to be enforced by
Prohibition—as if 23 Hen. VII1 were to say nothing more than “Let suits outside the
proper diocese be subject to a £10 penalty.” But if a statute, like the actual 23 Hen. VI,
says “Thou shalt not” and then, as it were after pausing and taking a new breath, adds
“And if thou dost, thou shalt be subject to a £10 penalty”, the priority and independence
of the direct imperative signifies an intent that it be directly enforced by Prohibition—or
that it generate other consequences than the penalty, as in the analogical cases above. |
say “maybe” to the concession, however: | do not think the decision in Lewis and
Rochester has to be reduced to a constructive decision based on the way the prohibitory
and penalty clauses are strung together in 23 Hen. VIII. The court might have held that
Prohibition was appropriate in view of the act’s purpose even if the negative imperative
addressed to ecclesiastical tribunals had not been so clearly separate from the penal
clause.

Secondly, in both versions of Coke, what amounts to a utilitarian argument is
added to the formal principle that a penalty does not foreclose Prohibition. If everyone
offended under the statute, it is said, is put to his action (for the penalty or punitive
damages) “suits and vexation” will increase; Prohibition is the “shortest and more easy
way.” A judicial attitude toward penalty statutes is indicated—a fairly drastic, though
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perhaps not a surprising, attitude toward a commonplace mode of law-enforcement.
Perhaps the feeling could be expressed by saying that the private or semi-private suit is a
necessary evil, necessary to secure enforcement in the absence of an extensive state
prosecutorial system but evil, among numerous other reasons because the device comes
to a legislative invitation to litigate. Even when such litigation is not abusive—not the
work of professional informers or a matter of exploiting obsolete or unimportant statutes
for profit or vexation—it is likely to be expensive for the litigants and costly in the time
of lawyers, judges, and jurors relative to the use of Prohibitions (especially in contexts
like that of 23 Hen. VIII, where issues of fact are unlikely to arise on the Prohibition.)
Enforcement by dissuasion exacts a cost; it is fortunate that sometimes—when
Prohibitions are appropriate—more efficient enforcement of significant policies can be
achieved at less cost, and simply without increasing the incidence of quasi-civil litigation
(which at least in theory Prohibitions were not, but rather public proceedings, “for the
King”. See the extensive documentation of this general point in Vol. I, passim.) If there
were no other reason for enforcing 23 Hen. VIII by Prohibition notwithstanding the
penalty, it would still be practical and socially healthy to do so.

Lastly, it is noted at the end of the printed Coke that the King could dispense with
the penalty, but that the subject would still have the Prohibition. As a legal fact this is
probably accurate enough. The King could undoubtedly dispense with the half of the £10
penalty going to himself, and I think there is little doubt that a non obstante would bar an
informer from recovering his half except when a suit brought by an informer was already
pending when the dispensation was granted. (It is much more doubtful whether the suit
for double damages which 23 Hen. VIII also provides—a suit by the party who is cited
out of his diocese and has suffered actual damage—could be cut off by a non obstante.
None of the discussion in the reports is specific to that provision, however.) On the other
hand, there is probably little doubt that 23 Hen. VIII as a whole, or qua an imperative
distinct from the “price-tag” penalty clause, should be held beyond the dispensing
power—as a general act for the public benefit and not concerned with the minutiae of
economic and social regulation, but rather with the fair and orderly operation of the
whole ecclesiastical legal system and with the preservation of jurisdictional lines
regarded as correct by standards extraneous to the statute itself. As an argument for
enforcement by Prohibition despite the penalty, the observation on the dispensing power
goes to demonstrate the further inconvenience of the counter-position. To put the point in
the form of a rhetorical question addressed to an objector: Do you really want to say that
23 Hen. VIII (leaving aside the double-damages clause) is a dispensable statute—that the
King if he is so inclined may remove the statutory obstacle to making a man travel from
one end of the realm to the other to answer ecclesiastical suits, or may permit a favored
Archbishop to gobble up his diocesans’ jurisdiction? A not entirely trusting attitude
toward imaginable royal preferences may be implied in Coke’s asking something like that
question.

Lewis and Rochester v. Proctor opened a chapter in Prohibition law, for further
cases on 23 Hen. VIII came quickly in the Common Pleas. Before taking up those cases
we must note an immediate sequel, in the King’s Bench as it happened. A few years later
(1611), Proctor sued Rochester there in Debt for the same tithes as he had earlier been
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prohibited from recovering in the Arches.?® I.e., instead of going to the diocesan courts
of London, the parson sought to take advantage of the statute of 2 Edw. VI, ¢. XXX,
which permitted an action of Debt to be brought for the value of unpaid tithes in some
circumstances. Rochester pleaded that he had been sued for the same tithes in the Arches
and that the suit there had been prohibited upon 23 Hen. VIII, but that sentence had been
given against him in the Arches before the Prohibition. Upon this plea he demanded
judgment—i.e., claimed that a new temporal action for the tithes could not be maintained
when the tithes had already been awarded by an ecclesiastical court, even though real
recovery, or execution of the Arches’ sentence, had been cut off by Prohibition. The
King’s Bench was inclined to hold against Rochester—i.e., that the action of Debt was
maintainable—, but the case was adjourned and not further reported, so that it is
inconclusive on its rather interesting point. It does, however, introduce a further fact
about the earlier Lewis and Rochester—the sentence in the Arches. If the sentence had
been handed down at the time the Prohibition case was argued, there would have been
good grounds against prohibiting. (There are good reasons for exempting Prohibitions on
23 Hen. VIII from the general rule that ecclesiastical sentence is no bar to Prohibition
save in especially aggravated circumstances. This is noted in the discussion of the
foreclosing effect of sentence in Vol. I, pp. 115 ff., and we shall see further evidence.)
Leaving the sentence unmentioned in Lewis and Rochester may have been part of the
price for having one side argued by civilians aiming at a comprehensive vindication of
the Archbishop’s jurisdiction. On the other hand, it is possible that the Arches’ sentence
came before Prohibition was finally granted, but not soon enough to put before the court.
(It would have had to be introduced informally, but there is no necessary reason why it
could not have been. The procedure adopted in Lewis and Rochester, probably in
deference to archiepiscopal sensibilities, of allowing lengthy argument before granting
Prohibition—as opposed to granting a writ for sufficient prima facie cause and letting the
defense move for Consultation—of course permits the ecclesiastical suit to go on, and
perhaps to produce a sentence, before a decision on the Prohibition is reached. An
advantage of granting Prohibition quickly is that a genuinely prior sentence can be used
by the defense and one hastily obtained at the last minute can be discounted.)

Turning now to the cases that came to Coke’s Common Pleas in the wake of
Lewis and Rochester: Salmon v. Wilson (1609) ¥ first raises the problem of construction
of 23 Hen. VIII that was to prove most persistent—the exact meaning of the provision
that an inferior ecclesiastical judge may request a superior to take a case, when and if “the
law civil or canon doth affirm execution of such request or instance of jurisdiction to be
lawful or tolerable.” In Salmon v. Wilson the doubt was whether a request to an
Archbishop to take a diocesan case is valid if it comes from the Bishop’s Commissary
instead of the Bishop himself. The language of the statute rather suggests that it is not
valid, for it speaks of request being made by “any Bishop or any inferior judge having
under him jurisdiction in his own right and title or by commission.” | think the natural
reading is that the Bishop and only the Bishop may request removal of a diocesan case to
the Archbishop, while an Archdeacon may request removal from his court to the diocesan
level and the judge of a peculiar may make request to the Archbishop (more dubiously to

2T. 9 Jac. K.B. Add. 25,213, £.139, sub. nom. Porter v. Rochester.
*P. 7 Jac. C.P.. Harg. 52, f. 8b.
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the Bishop, as will appear.) In other words, a mere officer under the Bishop, such as his
Commissary, is not authorized by the statute to act for the Bishop. By this interpretation,
the words “or by commission” at the end refer to a distinct jurisdiction constituted by
commission, not to a mere deputizing commission enabling one to serve vice the Bishop
in the diocesan court. Such was the conclusion of Coke and Justice Foster in Salmon v.
Wilson. The report does not give their reasoning, but I think it must have been as |
suggest. Justices Daniel and Warburton, however, said “secretment” that they held the
contrary, because the Bishop has committed all his authority to the Commissary.
(Whether they meant that he had so committed his authority in this particular case or that
Bishops ordinarily worked through such general agents, as they did, is not clear.) The
reporter’s “secretment” probably points to no dark mystery—just that when the case
came up Coke and Foster expressed a decisive opinion, while Daniel and Warburton kept
quiet and later said “off the record” in the reporter’s hearing that they were inclined the
other way. The report gives no further information; the case was probably put off, and no
outcome is known. Justice Walmesley is not heard from. If he, as the judge least
disposed to interfere with the ecclesiastical system, participated later, or counsel figured
on his participation, there would probably have been a majority against Prohibition. The
Daniel-Warburton interpretation might have been based on the somewhat ambiguous
words “or by Commission”; it might be based on nothing more than common-sense
construction—that the statute can hardly intend to prevent removal requests from being
made by the de facto presiding officer of a diocesan court, who is trusted with general
authority by the Bishop and is in a better position than the Bishop himself to know
whether removal would be reasonable and lawful in a given case. One might wonder, in
view of the statute’s express incorporation of ecclesiastical law in the clause in question,
whether civilian opinion should be taken on the legality of a Commissary’s removal
request. | think that could be argued both ways—in the negative by urging that the statute
strictly construed provides that the Bishop alone is competent to request removal, and
then adds as a further requirement that his request must meet ecclesiastical standards of
legality.

Smith’s Case®, from the same term as Salmon v. Wilson, involved another
proviso in 23 Hen. VIII. The report gives only a holding, no context. Although the
principal decision is not stated clearly, | believe it comes to saying that the saving of the
Archbishop of Canterbury’s prerogative in probate extends to administration of
intestates’ estates and entails that administrators appointed by the Prerogative Court
should account there. The saving in question speaks only of the Archbishop’s
prerogative “for calling any person out of the Diocese where he...inhabit[s]...for probate
of any testament...” That is to say, the statute does not mention intestacy cases. That the
court meant to hold that they are included when the circumstances are parallel to those in
which the Archbishop had probate prerogative (when the testator—and now the
intestate—had goods in several dioceses) appears from the one point that is entirely clear
in the report. This is a remark by Coke that if the statute contained no saving for the
Archbishop’s prerogative the common law would still make an exception for that.
Reason: where the Bishop cannot determine a matter, the Archbishop must. Application:
Bishops cannot deal with probate cases when the estate is not all in one diocese. The

' P. 7 Jac. CP. Harg. 52, .8b.
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same reason holds when an intestate leaves property in several dioceses, and it follows
that if the Archbishop may commit administration in such cases the administrators should
account to him—which is the principal holding.

The statute’s exception for suits removed to a higher court by request came in
question in Hawes’s Case.*® This case involved the Court of High Commission and is
therefore discussed in the End Note following this chapter. High Commission cases are
treated separately in the End Note because they touch the special question whether 23
Hen. V111 applied to the High Commission at all. The holding in Hawes, however, is
probably not confined to the High Commission, but valid for any pair of ecclesiastical
courts. Abstracting from procedural peculiarities of the High Commission case, that
holding can be expressed as follows: Whatever the other exact rules about removal of
suits from one ecclesiastical court to another at the request of the original judge—which
23 Hen. VIII certainly permits—one form of removal is not allowed by the statute, viz.
removal of a suit in medias res, as opposed to when it is first brought, or before the
original court has made any determinations of fact or law.

Hawes was prosecuted for adultery in an Ordinary’s court and censured for the
offense. Then, because he did not perform the censure (meaning presumably that he did
not do a prescribed penitential act or, instead or in addition, disobeyed an instruction to
“sin no more”) the Ordinary “consented” that “the High Commission should have the
punishment of him.” The High Commission took the case. The report says that Hawes
was “convicted” before that court and then punished (by imprisonment, which, unlike
regular ecclesiastical courts, the Commission arguably had power to impose—see End
Note.) The report’s language suggests that the High Commission re-tried Hawes, instead
of taking his previous conviction as sufficient and punishing him forthwith. If that is
what happened, it suggests that the Commission doubted whether 23 Hen. V111 permitted
regular ecclesiastical courts to turn over convicted offenders merely to have them
punished by another ecclesiastical court more likely to be effective. (The High
Commission would be the obvious candidate for greater effectuality, but other superior
courts might find it might find it easier than a local one so much as to excommunicate an
obstreperous and perhaps powerful local figure.) Re-trying the party, as if the case had
been forwarded by the original court before any action taken, may have seemed to furnish
an argument that the removal was within 23 Hen. VIII.

The Common Pleas, however, held per curiam that Hawes was not lawfully
punished. If indeed re-trial in the High Commission took place and was intended to
buttress the removal, the judges were unimpressed. Chief Justice Coke summed up the
holding by saying the original court’s consent must be “before the suit commenced”, and
the reporter notes that this was not denied. There may be some question as to whether
Coke’s rule overstates the result. If “before the suit commenced” means no more than
“before the original court has taken any decisional steps” there is no problem. Quaere
whether “commenced” could have a starker meaning than that. There is a hint in the
language of the report that Justice Walmesley was a bit anxious lest the decision be taken
to say more about the construction of 23 Hen. V111 than the immediate point it makes—
no removal to the High Commission, or perhaps elsewhere, for punitive purposes only.
(See the End Note for the probable purport of Walmesley’s remark.)

* T.7 Jac. C.P. Harg. 52.,f. 19b.
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A case of 1610 *® reopened the general questions settled in Lewis and Rochester.
All the report tells is that a Prohibition was sought and granted on 23 Hen. VIII to stop a
suit in the Prerogative Court of Canterbury, and that usage in the reigns of Henry VIII
and Queen Mary was urged against a Prohibition. In those reigns, it was argued, the
Archbishop cited men from all dioceses in his province to the Prerogative Court without
the Ordinary’s consent. (It is notable that Elizabethan or other distinguishably post-
Reformation usage—Ilater Henrician or Edwardian—was not urged. Counsel’s theory
must have been that the Papist usage that could be discovered was relevant because it
pointed to what would have been regarded as lawful at the time 23 Hen. VIl was made.)
The court replied as it had in Lewis and Rochester: the usage cited was explicable by the
Archbishop’s legatine authority, now abolished.

In Langdale’s Case, later the same year,> two points may have been decided. (The
report states what was resolved in the sparest general terms.) (a) A Prohibition on 23
Hen. VIII need not be sought at the earliest possible moment, or before the improper
court has taken any steps to deal with the suit. (b) The party who causes another to be
cited out of the latter’s home diocese may prohibit his own suit. The first point is not
surprising; the second seems hard to justify and is contradicted by later holdings. Self-
prohibition was generally permissible (see Vol |, pp. 161, ff,) but it seems doubtful
whether Prohibitions on 23 Hen. V111 should fall within the general rule. If A has had B
cited out of B’s diocese, and B has no objection, why should A be allowed to have
second thoughts and stop the suit? The rhetorical question loses its force, however, if the
purpose of 23 Hen. VIII is as much to uphold proper jurisdictional lines and protect the
lower courts as to save the subject trouble. That the first purpose is as clear and important
as the second may have been held in Lewis and Rochester; Langdale says so indirectly.

In 1611 *, the court was first faced with the precise meaning of residency
(“inhabiting and dwelling”) in 23 Hen. VIII. A King’s Bench attorney who ordinarily
lived in the diocese of Peterborough was sued in the Arches (as executor, for a legacy)
during term—i.e., when he was in London more than fleetingly, to practice his profession
throughout the term (and presumably he came every term, therefore spending a
substantial fraction of each year in London.) The suit was prohibited. Coke distinguished
“remaining” (“demurrant” in Law French no doubt) from living/dwelling/inhabiting and
said that a lawyer who stays at an Inn of Court, as well as an attorney who stays at an Inn
of Chancery, may not be sued in the Arches. Presumably he cannot be sued in a London
diocesan court either, if he has a regular “residence” elsewhere and only keeps premises
in an Inn as a temporary “residence” cum “office” or “business address.” (There is no 17"
century vocabulary quite adequate to the distinctions.) A case could conceivably be made
for archdiocesan courts such as the Arches, in contradistinction to London diocese,
precisely for such situations of genuinely “divided residence”; the report does not tell
whether that was argued. In so far as the purpose of the statute is to save people travel
and the like, the suit in the instant case can hardly be considered against the policy of the

»T. 8 Jac. C.P. 2 Brownlow and Goldesborough, 38. This report contributes the
information that the only legatli nati in Chistendom were the two English Archbishops
and the Archbishops of Pisa and Rheims.

'"M. 8 Jac. C. P.. Harg. 15, £.236b.

* H. 8 Jac.. C.P. Brownlow and Goldesborough, 12.
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statute. The decision does, of course, cut off a form of archdiocesan encroachment on
diocesan jurisdiction which could be of more than trivial importance, in view of the
number of people of substance who maintained “second residences” in London. A touch
of 17" century sentiment may be seen in the decision—a tendency to think of a
professional man’s real home as his “country”, however much time he spent in London
earning the means of country life. It is worth noting that the plaintiff-in-Prohibition here
came to the Common Pleas even though he was a King’s Bench attorney, an indication
that enforcement and favorable construction of 23 Hen. V111 was more likely to be
obtainable in the Common Pleas.

Another report from 1611% confirms the holding in Lewis and Rochester that the
penalty given in 23 Hen. VII1 is no bar to Prohibition. The report is not related to any
specific case. Whatever the context, the judges gave several examples of situations in
which the existence of a penalty is no obstacle to Prohibition and went on to assert the
general prohibiting power of the Common Pleas over Walmesley’s usual dissent on that
question.

Jones v. Boyer, later in 1611,%" presents the first extensive technical debate on the
removal-by-request proviso. It also led to extra-judicial discussion of other issues arising
from 23 Hen. VIII. Boyer, an inhabitant of the diocese of Llandaff, was sued as executor
in the Arches, for his testator’s dilapidations. I.e., Jones succeeded testator in an
ecclesiastical living; he sued executor to be compensated out of the estate for
deterioration of the permanent value of the living caused or suffered by testator. Boyer
sought a Prohibition. Jones alleged (whether by a proper plea or informally does not
appear) that the Bishop of Llandaff’s Commissary or Vicar General had transmitted the
suit to the Archbishop by letters under seal.

The court asked civilians to appear and inform it as to the legality of the request
by ecclesiastical standards. Drs. Talbot and Martin came and argued that it was lawful.
From nothing that they or the judges said does it appear that the legality of a request by a
Commissary, rather than the Bishop himself, was doubted. This is further evidence, in
conjunction with the case on this point above, that the court, whether or not still split, was
at least by a majority inclined to hold the Commissary competent to act for the Bishop.
Instead, the issue was whether the letter of request needed to recite the reasons why the
request was being made. Apparently there was no such recitation in the instant case; at
least it was not alleged. Talbot and Martin maintained that the reasons did not need to be
rehearsed. The rationale of this negative rule, as they represented it, was that there might
be a number of reasons. (Not a terribly convincing rationale, but perhaps the point is that
there were so many different sufficient reasons, several of which might apply in a given
case, that it would be tedious to require them all to be rehearsed and a source of trouble to
make the requester select one, which might not be the best.)

After making this general argument, Talbot and Martin went on to represent the
case at hand as more complex than my statement and the report have it. It seems that the
suit had originally been brought in an Archdeacon’s court and decided there, so that what
the Bishop’s Commissary really requested was that the Archbishop take an appeal that

% P. 9 Jac. C. P. Harg. 15, £.242b
7T. 9 Jac. C.P. 2 Brownlow and Goldesborough, 27; Harl. 4817, f. 219, sub. nom. Bower
v. Jones.
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would ordinarily lie to the Bishop, rather than a first-instance case. According to the
civilians, an appeal could legally go from Archdeacon to Archbishop; ergo (as |
reconstruct the reasoning), the Bishop or his deputy may turn over an appellate case to
the Archbishop. Even if the cause for transmitting a first-instance case must be recited,
an appellate case can be transmitted without reason shown.

The court took no action immediately after the civilians had spoken. When the
case was moved again, Coke said he had conferred with another civilian in the meantime
and discovered that Talbot and Martin were wrong on one point: an Archdeacon may not
transmit a case directly to the Archbishop for appellate hearing (he may make such a
transmission to a Patriarch, but the Archbishop of Canterbury is not a Patriarch.) On this
occasion, the judges agreed that a Bishop must transmit a case before it is “commenced”
in his court, but there is nothing to suggest that that point had any relevance for Boyer v.
Jones. No decision of that case is reported, nor is any further discussion of whether the
reasons for a removal need to be rehearsed in the letter of request.

The MS. report (which may have been written by Justice Warburton) goes on,
however: Afterwards a conference took place at Serjeants’ Inn between the Common
Pleas judges (“us”) and three civilians, Sir John Bennet, Dr. Martin, and Dr. James.
Several important questions about 23 Hen. V11 were discussed, but not, so far as appears,
the issues in Jones v. Boyer. My guess would be that the case was still undecided when
the conference was held, but that consensus on the case itself was a less important or
more easily attained goal than working out wider disagreements and misunderstandings.
As in Lewis and Rochester, so in Jones v. Boyer, civilians had represented the Church
position. In the latter case, a combination of genuine doubt—far more likely on the
technical ecclesiastical issue of what constitutes a sufficient letter of request than on the
broad claims advanced for the Archbishop in Lewis and Rochester—and a desire for
peace with the Church lawyers prompted the conference. Perhaps consensus was not hard
to come by in Jones v. Boyer itself. Grounds for denying Prohibition were strong; it was
in the event denied unless counsel, duly discouraged, dropped the attempt to get a writ.
(At least a majority of the court probably had no quarrel with the Commissary’s request.
One need not accept that the ecclesiastical law always sanctioned removal without reason
shown to hold that forwarding an appeal to the normally-appellate archdiocesan level is
perfectly reasonable and therefore probably lawful,) But more important matters were
taken up at the conference, and these the report tells about.

First, the civilians proposed an interpretation of the saving for probate prerogative
in 23 Hen. VI1II: “By equity and construction” legacy suits based on wills proved in the
Prerogative Court must be brought in that court. In other words, when the statute saves
“the prerogative of the ...Archbishop...for calling any person...out of the diocese ...for
probate of any testament”, it means to save testamentary jurisdiction generally in so far as
the Archbishop is lawfully “possessed” of a will by virtue of its having been proved
before him. The Archbishop may indisputably (assuming the testator had goods in several
dioceses) summon Executor out of Bath and Wells to prove the will in the Prerogative
Court. By the same token, per the civilians, Legatee may subsequently cause Executor to
be cited into the Prerogative Court to demand payment of a legacy in the same will. (Cf.
the analogous, though more convincing, point in the poorly reported case above—Note 7:
Prerogative jurisdiction to appoint administrators of an intestate’s estate entails
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jurisdiction to summon an administrator living in Bath and Wells for the purpose of
accounting.)

No consensus was reached by the conference on this matter. All the judges held
“fortement” contra: The statute saves only what it literally saves, the prerogative for
probate. A legacy suit is as independent of the prior probate proceedings as an action of
Debt brought by the executor to recover money due to the estate (for which probate was
also a prerequisite.) In defense of the judges’ position, one should observe that there is a
significant sense in which the Bishop of Winchester “cannot” conduct probate
proceedings when part of the testator’s goods are in Bath and Wells. |.e.,—for the real
sense of the “cannot”—there is no basis for choosing between the two Bishops, so that it
is reasonable to assign the probate function to the Archbishop. (Again, cf. the case at
Note 7.) Once probate has “activated” the executor’s capacity and made him liable to
legacy suits, there is no difficulty about saying the executor should be sued where he
lives, in accord with the statute. Working with this line of reasoning, the judges went on
to make a concession: If there are several executors who live in different dioceses, a
legacy suit must be brought against them jointly; since they cannot be sued in any
diocese, they must be sued before the Archbishop. The civilians did not at once give up
their claim to a wider legacy jurisdiction for the Archbishop, but resorted to their familiar
litany: Usage supported the citation of inhabitants of London in any cause, and citation
from anywhere in the archdiocese when a will had been proved in an archdiocesan court.
The judges only replied. “that is the greater and longer tort”—I suppose the sense is “a
worse mistake, and ‘older hat’, than the construction of the statute you just proposed.”

The rest of the report is a summary of three cases, presumably noted by the
reporter just because they relate to the subject of the conference. One of them, Bridges’s
Case, came a few months after Jones v. Boyer and is independently reported—see below.
The other two are undated and are not reported separately. In the first, a man lived in a
peculiar but occupied land in the diocese of London outside the peculiar. He was sued in
the diocesan court for tithes produced by that land and sought a Prohibition on the ground
that he should have been sued in the peculiar. Prohibition was refused because he
“cannot” be sued in the peculiar in this case. Here as in other contexts, “cannot” is not
literal—it all depends on the competence one ascribes to courts to reach beyond their
ordinary ambit when in some sense they “have jurisdiction” (here because the peculiar
was the proper court, following 23 Hen. V111, in respect of the tithe-payer’s person.) |
think, however, that the decision in fact accords with the verbal meaning of the statute,
though the drafting is none too clear on this score. The act makes an exception “for any
spiritual offence committed or done...or neglected to be done contrary to right or duty by
the Bishop, Archdeacon, Commissary, Official, or other having spiritual jurisdiction...or
by any other person...within the diocese or other jurisdiction whereunto he...shall be
cited...” | take it that not paying tithes due from land in London diocese is committing a
spiritual offense (or neglecting a spiritual duty) “within” London diocese, so that the
offender may be cited into the diocesan courts of London even though his dwelling place
is elsewhere. The statute is puzzling in that it recites the titles of various judicial officials
and seems to contemplate primarily offenses committed by such persons. The meaning is
presumably the reasonable one that a complaint against the Commissary of Bath and
Wells can be taken to an archdiocesan court even though the Commissary lives in Bath
and Wells. But the statute eventually gets to “any other person” and therefore seems to do
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in effect what could have been done more straightforwardly—viz. make an exception for
the situation where a man lives in X but does a criminal or tortious act whence an
ecclesiastical cause arises in Y, in which case he may be sued in Y. This is plainly a large
and important exception.

The other case, Edmonds’s, on essentially the same issue, complicates the
interpretation. It was reportedly held in this case that if a man who ordinarily lives in
London goes to the diocese of Salisbury, commits adultery there, and then returns to
London, he may not now be sued in Salisbury. 23 Hen. VIl requires that he be proceeded
against again in London—no apparent problem about London’s taking notice of acts
committed in Salisbury. On the other hand, if the adulterer had been sued in Salisbury
before returning to London, there