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“EX INIURIA TUSNON ORITUR” AND THE BALTIC CASE:
A BRIEF WESTERN PERSPECTIVE
I. INTRODUCTION.

Attemptsto regulate, limit, and findly to prohibit the use of force in internationa
relations are well documented.” The right of conquest was the undisputed rule for centuries as
part of the developing system of the law of nations since the writings of Hugo Grotiusin the
seventeenth century. Acquisition of territory by force was recognized as the legitimate right of
the conqueror until the end of World War |, when the principle of sdf-determination gained
international acceptance and some gpplication. Effortsto limit the use of force by nations
manifested dready in the historic Hague Conventions of 1907,2 continued with the provisions of
the Covenant of the league of Nations of 1919, ® the Genera Treaty for the Renunciation of
War of 1928 (known as the Kellogg-Briand Pact of Paris),* and culminated in the stipulations of
the Charter of the United Nations of 1945, In addition, the four Geneva Conventions of 1949
now regulate rights and duties during hostilities and constitute ius cogens on the subject today.°
The most driking recent example of a collective security response to an attempt to acquire
territory by forceisthe U.N. military action in 1991: theillegal annexation of Kuwait by Irag
was not permitted to stand.’

The Soviet annexation in 1940 of Estonia, Latvia, and Lithuania, resulting from the
secret agreements of the Nazi- Soviet non-aggression pact of 1939° was not recognized by the
majority of states.” This non-recognition was based on the generally accepted Roman maxim

“ex iniuriaius non oritur” (illega acts cannot produce lega results or rights) which wasthe



juridical basis for the application of the Stimson Doctrine of Non-Recognition™ in the Baltic
Case. Numerous authors and publications have dedt with the forcible incorporation of the
Baltic States by the USSR and its consequences.™ Western governments, legidatures, and
courts have aso dedlt with this problem paliticaly, juridicaly, adminigratively in various
documents. These statements, regulations, decisions, and declarations are scattered in awide
variety of sources, not dl of them so well-known or even identified. By briefly mentioning some
of these existing materials and their categories, and indicating a perceived need for additiond
research, the author hopes to offer encouragement for sudents of Bdtic affairs to examine
possibilities for more detailed and comprehensve internationa studies of the gpplication of “ex

iniuriaius non oritur” to the Batic Case and itsfind vindication.

1. BALTIC- RUSSIAN RELATIONS BEFORE WORLD WARIII

Egtonia, Latvia, and Lithuania declared their independence and separated from the
crumbling Russan empirein 1918. Peace treaties were signed in 1920 with Soviet Russia® in
which Russaforever renounced any and al sovereign rights over the peoples and territories of
the Bdtic States which had formerly belonged to the Russan empire. Various bilaterd and
multilateral tresties followed later'® so that Baltic - Russian relations were stabilized and were
based on generd principles of internationd law, non-interference in internd affairs, and peaceful,
if somewhat cool, coexistence.™

All three Bdtic States were admitted as members of the League of Nations, as was the
USSR. The Covenant of the League of Nations could not, however, protect Lithuania, Latvia,

and Estonia from the secret designs of their big neighbors. The surprising Mol otov- Ribentrop



non-aggression pact,™ signed in Moscow on August 23, 1939, with secret agreements on
gpheres of influence did sedl the fate of the Bdtic States and unleashed World War I1. Not very
long thereafter, when Poland had been crushed by Nazi forces, and the Red Army hed seized
its part of Poland’ sterritory, Estonia, Latvia, and Lithuania were pressured to conclude Pacts of
Mutual Assistance with the Soviet Uniont® which established Soviet military bases on Bdltic
territories, and practicaly sgnded the beginning of the end of sovereignty for the Bdltic nations.
The assurances were, however, given formaly in no uncertain terms that no such thing would
happen. Each of the pacts stressed the “recognition of the independent statehood”, and
“noninterference in the internal affairs of the other party”, recognized the peace treaties of 1920
and the 1932 agreements concerning non-aggression and peaceful settlement of disputes, and,
quoting the text of Art. VI of the Latvian-Soviet Pact, declared:

“The carrying into effect of the present pact must in no way

affect the sovereign rights of the contracting parties, in particular

their political structure, their economic and socid system, and

their military measures. The areas set asde for the bases and

arfidds (Article 111) remain the territory of the Latvian
Republic.” *’

Finland was offered smilar guaranties and assistance but bravely refused to accept and became
avictim of Soviet military aggresson. The League of Nations expelled the USSR from

membership.*®



1. SOVIET SEIZURE OF THE BALTIC STATES AND WESTERN
NONRECOGNITION

Nazi- Soviet cooperation lasted almost two years and permitted both totaitarian powers
to accomplish some of their objectives as outlined in their secret agreements of 1939. Soviet
military bases were established on Bdltic territories, and thus the first steps of Soviet srategy for
the seizure of Lithuania, Latvia, and Estonia were successfully completed. Baltic governments
cooperated fully in the implementation of the Mutua Assistance Pacts and their compliance was
publicly confirmed on severa occasions by representatives of the Soviet government. 1n June
1940, however, following the fal of Paris and the collgpse of France, the USSR presented
ultimatums to al three Batic States which resulted in their total occupation by the Red Army, a
subsequent masquerade of mock eections, and their “voluntary” joining the USSR*

Described and andyzed by numerous scholars of Western nations, this 1940 annexation
of the Bdltic States has been found to be aflagrant violation of basic principles of internationd
law and of the many bilateral and multilatera obligations binding the Soviet Union vis-a-visthe
Bdtic States. Thisillega act could not and did not produce any legd rights for the aggressor -

the old Roman maxim of “ex iniuriaius non oritur” intervened and prevented this internationd

crime to be validated, even during the long decades of Soviet domination and despite the

opposing other principle that ex factis ius oritur”.*

For anillegd acquisition of territory to become legd ether of the following conditions
must be met: consent of the injured party, undisturbed possession for a congiderably long time,
precription, or generd internationa settlement recognizing the Situation. None of these

conditions were met during the decades of “de facto” Soviet rule in the Baltic States. Military



resstance in the form of anti- Soviet guerrillamovements existed for dmost a decade, civil
passive res stance continued in various forms for many years thereefter, the nonrecognition
policies of Western powers prevented the beginning of the process of prescription, and there
was no internationa settlement which would have formally recognized Soviet rulein the Bdltic
States as the legal one.

The leader in the declaration and implementation of the nonrecognition policy in the
Bdltic Case was the United States. On July 15, the assets of the Bdltic Statesin the U.S. were
frozen by President Roosevelt,* and on July 23, 1940, Acting Secretary of State, Sumner
Wiles, issued the now famous statement, condemning Soviet “devious processes’ and
“predatory activities’ in the Baltic States, and pronouncing continued adherence of the United
States to the policy of nonrecognition of “predatory activities no metter whether they are carried
on by the use of force or by the threat of force”.? With some variation in form and emphasis
but not of substance, the United States maintained this declared nonrecognition policy during the
period of World War 11, continued to adhere to it during the years of the Cold War and
détente, and confirmed the policy to be unchanged after the Helsinki Agreements of 1975%
Despite occasiond compromises and inconsstenciesin its practical caseto case
implementation,® the nonrecognition policy of not giving internationa approva to the Soviet
annexation of the Batic States during the fifty years of “de facto” Soviet rule in these countries,
did fulfill its mord, politicd, and legd task - the maxim “ex iniuriaius non oritur” findly prevailed.
Even the Nazi- Soviet secret agreements were declared null and void by the Soviet Union
hersdf. Internationa recognition to Lithuania, Latvia, and Estonia was accorded de jure not as

to new States but as to former members of the family of nations whose independence and



sovereignty had been illegdly suspended and had now been restored. The Bdtic States did not
and could not “secede” from the Soviet Union (as did Russia, Ukraine and other Soviet
republics), asthey never legdly had been parts of it. Asthelega successor of the USSR, the
democratic Russa dill has to objectively and paingtakingly investigate its archives and secret
filesto find the full and blunt truth about the Soviet forcible incorporation of the Batic States and
its tragic consequences. For decades, the existence of the 1939 secret Nazi- Soviet agreements
was vehemently denied by the highest Soviet officids, despite the early post-World War 11
publication of their photocopies, until finaly they were “discovered”. Itisto be hopedthatina
democratic Russiait would not take that long to find and publicly recognize the other, probably
secret, documents in which detailed plans and ingtructions for the seizure and illegdl annexation
of the Baltic States had been drafted and ordered to be executed. History does sometimes take
along timeto reved the truth; it may dso be so for the Soviet schemes and red actionsin the
Bdtic Case.. Higtory, however, isaso relentlessin the search for truth. Only when the Stalinist
“devious processes’ and “ predatory activities’ are fully recognized not only by the
nonrecognizing Western states but also by Russia as the successor to the Soviet empire, can

history declare the chapter on the Bdltic tragedy closed.



V. ABUNDANCE OF AVAILABLE RESEARCH MATERIAL.

Space here permits only a brief glimpse a the diveraty and richness of available
Western research material. Nonrecognition of the incorporation of Lithuania, Latvia, and
Estoniainto the Soviet Union by the United States and other Western powers produced specific
politicd, diplomatic, and legd results Soviet efforts to obtain possession and control of Bdtic
gold,”® deposits, and ships®’ created some tension in Soviet - American diplomatic relations, as
wasto be expected. A divergty of courtsin various countries had to decide casesinvolving
Soviet claimsfor Baltic ships abroad and other property.?® One of the mgjor American

callections of dgnificant internationd law materials, Marjorie Whiteman's Digest of International

Law and its later successors®® published by the U.S. Department of State, offers accessto

much important materia relaing to the Batic Case. Also, the well-known Annua Digest of

Public Internationa Law Cases, snce the volume covering 1950 entitled Internationd Law

Reports, ® provides information on numerous Baltic court cases in the United States, Great
Britain, Canada, Germany, Eire, and e sawhere. Other cases, involving the Bdtic problemin
some way, but not consdered sgnificant enough by the compilersto be included in the big
internationd collections, are avallable through the regular legal research tools of the nationd
reporting systems. After World War 11 in Germany there were numerous cases in the British
and American occupation zones in which questions of the gpplicable law to, and the citizenship
of Bdltic refugees had to be judicidly determined. The reported decisons of West German
courts reflected the Allied nonrecognition policies, were quite diversified in their gpproach, and
condtitute an interesting and not yet fully analyzed source of legdl history 3! Some Baltic cases

reached even the highest courts of the repective country, for example, in Sweden and in



France®™. While many scholars have considered some of these individua Baltic casesin their
works, comprehensive and comparative legal studies are few and dated. There isroom for
detalled, comparative nationd and internationa studies on the implementation by Western courts
of the maxim “ex iniuriaius non oritur” in the Bdtic Case. Such new research sudies may now
seem unnecessary, but could provide important new understanding of this not yet completely
examined part of the Bdtic history and may aso contribute generdly to further development of
internationdl law discussions on nonrecognition and its practical goplications. The role of the
Bdtic diplomats, vividly illustrated by many of these Bdltic court cases, as guardians of Bdltic
date and citizens' interests in the Western world, aso deserve a thorough and objective
examination, for which materia has been accumulated in various files, and now should be made
apublic part of this unique Batic sory. Studies of the various nationd collections of officid

documents, such as the Foreign Rdations of the United States, and Smilar sources for other

Western powers, should aso be undertaken to complete the not yet fully discovered facts and
procedures of Western policies. Likewise, the dbundance of materids availablein the U.S.
presdentid papers, State Department and other governmenta publications, and yes - the huge

U.S. Congressiond Record, the public hearings, reports, and other prints of various

congressional committees and commissions® with the enormous bulk of documents, aswell as
amilar sources in other Western countries - al these materids are inviting bibliographers,
andyds, and critics, to identify, describe, and andyze them for the benefit of the truth and the
edification of future generations. As afootnote to history some students of Bdltic affairs might
aso examine and evauate the organized and individud activities of Bdtic exile organizations,

scholars, and private citizens in United States, Canada, Audtrdia, and e sewhere, whose



organized, persstent, and relentless efforts on behdf of their long-suffering native countries must
have had some impact on developmentsin the find vindication of the principle that “ex iniuriaius

non ortitur”.

V. CONCLUSION

Regtoration of independence to Lithuania, Latvia, and Estoniawas not achieved by the
magica strokes of Western nonrecognition policies. However, nonrecognition did play a
ggnificant role in diplomatic caculations and Strategies, and was quite important in maintaining
the Bdltic peoples faith in themselves and in nurturing their hopes to be free again one day.

Many events and persondities have influenced history in the Bdtic Case. For two
American career diplomats history has, in thiswriter’ s opinion, assgned a specid niche in the
Bdtic sory. Loy W. Henderson, as the origind framer and long-time supporter of U.S.
nonrecognition policy at the U.S. State Department, was the guardian-angel in 1940 and later,
while Jack F. Matlock, Jr. had the historic opportunity, eloquence and courage in 1986, in the
gtill very tightly Soviet-controlled Latvia, to announce at alarge semi- public meeting the
continued U.S. nonrecognition of the Soviet annexation and, later, as the U.S. Ambassador to
the USSR, discretely and wisdly advised Bdtic leaders of the diplomatic possibilities and
impossibilities on their dangerous road to freedom.®

“Ex iniuriaius non oritur” was findly vindicated in the Bdtic Case. That isasgnificant
victory in the long fight of “Right versus Might”. At the end of this very tragic century, the
restoration of independence to the Baltic States does offer some hope for the future - that

sometimes mora principles may have some significance and effectiveness in aworld dominated



by force.
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